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QUESTIONS PRESENTED 


May a district court in the District of Columbia deny 
, costs to a defendant which obtains a verdict in its favor in 
an action where the prevailing party may be granted costs, 
where a British statute continued in force in the District 
of Columbia by an Act of Congress provides that such a 
defendant shall have judgment for its costs? 


Did the adoption of Rule 54(d) of the Federal Rules of 
Civil Procedure render “inapplicable” a statutory provi- 
sion then in force in the District of Columbia, providing 
for a mandatory award of costs in specified cases? 


May a district court refuse to apply a statutory provi- 
sion governing the award of costs in the jurisdiction in 
which it sits on the grounds 


(a) that the statute, although it has not been repealed, 
is “archaic” or “obsolete”; or 


(b) that the Clerk of that Court has not deemed the 
statutory provision to be controlling? 


Assuming that the district court has discretion to award 

or deny costs to defendants, did it abuse that discretion by 

, denying defendants their costs under the circumstances of 
this case? 
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BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


The district court had jurisdiction of the proceeding be- 
fore it under Sections 4, 12 and 16 of the Clayton Act, 38 
Stat. 731, 736, 737, 15 U.S.C. §§ 15, 22, 26; and the Act of 
June 25, 1948, ¢. 46, 62, Stat. 931, 28 U.S.C. § 1337. The au- 
thority of the district court with respect to costs arises 
under Rule 54(d), Federal Rules of Civil Procedure; the 
Act of June 25, 1948, c. 646, 62 Stat. 955, U.S.C. § 1920; 
and 23 Henry VII, ¢. 15, § 1 (1513), D.C. Code § 11-1517, 
Act of March 3, 1901, 31 Stat. 1189, c. 854, § 1, D.C. Code 
§ 49-301. 


This Court has jurisdiction of this appeal under the Act 
of June 25, 1948, c. 646, 62 Stat. 929, 28 U.S.C. § 1291. 


2 
STATEMENT OF THE CASE 


Appellee Riss & Company, Inc. (hereinafter “Riss”), an 
interstate trucker, sued appellants The Association of West- 
ern Railways (“AWR”), Carl Byoir & Associates, Ine. 
(“Byoir”), Eastern Railroads Presidents Conference 
(“ERPC”), Traffic Executives Association-Eastern Rail- 
roads (“TEA”), and The Pennsylvania Railroad Company 
(“PRR”), and 84 other railroads, not parties to this appeal, 
in the District Court for the District of Columbia. Riss 
charged appellants and their co-defendants with conspiracy 
to monopolize and eliminate Riss’s competition in transpor- 
tation of ammunition and explosives for the United States, 
in alleged violation of §§ 1 and 2 of the Sherman Act, and 
sought damages and injunctive relief. Many defendants 
were dismissed before trial; two paid Riss $15,000 each for 
a covenant not to sue. 


Riss’s claim proceeded to trial against appellants and 23 


additional railroads. The evidence at the trial was largely 
concerned with efforts of the defendants to influence legis- 
lative and governmental administrative action as a means of 
destroying or restricting Riss’s competition. The trial con- 
tinued for about 120 days during a ten-month period. 


At the close of the trial, the district court instructed the 
jury, inter alia, that joint efforts to influence legislative and 
administrative action violated the Sherman Act where the 
purpose of such efforts was to destroy or restrict competi- 
tion. After ten days of deliberation, the jury returned a 
verdict finding “for” the 23 railroad defendants not parties 
to this appeal; “for” the plaintiff against appellants; and 
“$ None” as “the total amount of your verdict.” Upon the 
refusal of the district court to accept this verdict, and the 
court’s instruction that the jury reconsider its verdict, the 
jury returned a verdict which had been altered by crossing 
out the word “None” and inserting “75,000.” 
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The district court denied appellants’ motion for judgment 
n. 0. v., granted costs against them, denied costs to the 23 
prevailing defendants, refused to reduce the verdict by the 
$30,000 paid by two former defendants before trial, trebled 
the damages, and entered judgment against appellants. The 
court also entered judgment against them for an attorney’s 
fee of $112,500. 


Appellants thereupon appealed to this Court. This Court 
held that the district court’s instructions to jury, referred 
to above, were contrary to the holding of the Supreme Court 
in Eastern Railroad Presidents Conference v. Noerr Motor 
Freight, Inc., 365 U.S. 127, and that the judgment of the 
district court, “irrespective of any other evidence .. . and 
irrespective of any other error” could not stand. This Court 
further held that the district court had erred in refusing to 
accept the jury’s original verdict, that the verdict was a 
finding that Riss had not proven its claim, and that appel- 
lants were entitled to judgment in their favor on the ver- 
dict. Association of Western Railways v. Riss ¢& Company, 
Inc., .. App. D.C. .., 299 F.2d 133 (1962).* 


Riss’s petition for a writ of certiorari to review this judg- 
ment was denied by the Supreme Court. 8 L.Ed. 498. 


On July 26, 1962, appellants filed a motion with the dis- 
trict court asking that the court enter judgment for them 
in accordance with this Court’s directions, and asking that 
they be awarded their costs (J.A. 1). 


On October 1, 1962, a hearing on this motion was held 
before the judge who had tried the original proceedings 
(J.A. 2-29). Appellants urged that the award of costs which 
they sought was mandatory under the provisions of Sec- 


* All of the foregoing facts are to be found in this Court’s 
opinion. 
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tion 11-1517 of the District of Columbia Code, which codifies 
a British statute (23 Henry VIII, ec. 15, §1), continued in 
force in the District of Columbia by the Act of March 3, 
1901, 31 Stat. 1189, ¢. 854, § 1, D.C. Code § 49-301 (J.A. 5-7). 
Section 11-1517 provides that in any action in a court of 
record where the prevailing party might be allowed costs, 
if the defendant, after trial, secures a verdict in his favor, 
such defendant shall have a judgment for his costs. 


Alternatively, appellants urged that, even if the district 
court had discretion with respect to costs, the circumstances 
of this case did not permit a denial of costs (J.A. 8-14). 


Riss asserted that the provision of the District of Colum- 
bia Code relied upon by appellants was inapplicable, that 
the question of costs rested in the discretion of the district 
court, and that costs should be denied (J.A. 15-22). 


The district court held that Section 11-1517 of the District 
of Columbia Code was not applicable: 


First, because it had been repealed by implication by 
virtue of the fact that it had not been followed since the 
adoption of the Federal Rules of Civil Procedure and had 
been referred to in a report of the House of Representa- 
tives as “obsolete”; and 


Second, because it was inconsistent with Rule 54(d), Fed- 
eral Rules of Civil Procedure (J.A. 25-29). 


The conclusion that Section 11-1517 had not been followed 
since the adoption of the Federal Rules of Civil Procedure 
was based on an oral communication to the court from the 
deputy clerk of the court that “for twenty-two years since 
the adoption of the Federal Rules, it has been the position 
of this [the clerk’s] office that the trial judge has discretion 
under the provisions of rule 54(d) and that Section 11-1517 
has never been construed by his office to deny the trial court 
such discretion” (J.A. 26). The district court was also 
advised, however, that the only known instance in which a 
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successful defendant, after a jury trial, had been denied 
costs in that court was the denial of costs to the 23 defend- 
ants who prevailed before the jury in the first instance in 
this case, and he was aware, therefore, that the issue now 
presented had never before arisen (J.A. 5). 


The House of Representatives Report, labeling Section 
11-1517 “obsolete,” referred to by the district court was 
identified as the Report of the House Committee on the 
Judiciary (86th Congress) on H.R. Bill No. 8857. This Bill, 
a proposed revision of the District of Columbia Code, which 
provided, inter alia, that Section 11-1517 would “have no 
further force and effect in the District of Columbia” (J.A. 
28). As the district court noted, however, this Bill had not 
been adopted by Congress (J.A. 28). 

The district court’s ruling that Section 11-1517 was incon- 


sistent with Rule 54(d), and therefore inapplicable, was 
based on its determination that the phrase in Rule 54(d) 


excluding from the court’s discretion matters relating to 
costs governed by an express provision of a “statute of the 
United States,” applied only to “statutes of general nation- 
wide application and not to a statute .. . ‘applicable to the 
District of Columbia as such’” (J.A. 29). The district 
court made this decision despite the fact that it had been 
advised that Rule 81(e) provides that: 


“When the term ‘statute of the United States’ is used 
[in these rules], it includes, so far as concerns proceed- 
ings in the United States District Court for the District 
of Columbia, any Act of Congress locally applicable to 
and in force in the District of Columbia.” 


(J.A. 7). 


Having concluded that Section 11-1517 was inapplicable, 
the district court stated: 


“The Court feels it was right in interpreting Rule 54(d) 
to mean that it is within the discretion of the Court to 
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deny costs in this case, and, therefore that will be the 
ruling of the Court.” (J.A. 24). 


The district court did not expressly state any grounds for 
denying costs to appellants, beyond its conclusion that it 
had discretion to do so. 


In the course of the hearing on appellant’s motion, the 
district court expressly rejected any contention that appel- 
lants had engaged in any misconduct in the course of the 
trial which might have been the basis for a denial of costs 
(J.A. 12-13). The district court did refer to the fact that it 
had been “consistent,” in that it had not awarded costs to 
Riss with respect to certain counterclaims which were dis- 
missed without trial (J.A. 14-15). 


On October 17, 1962, the district court entered a verdict 
and judgment for appellants, without costs (J.A. 30-32). 
Appellants filed notice of appeal on November 16, 1962 
(J.A. 33). 


STATUTES AND RULES INVOLVED 


The Act of March 3, 1901, 31 Stat. 1189, c. 854, $1, as 
codified at Section 49-301, District of Columbia Code, pro- 
vides: 


“The common law, all British statutes in force in 
Maryland on February 27, 1801, the principles of equity 
and admiralty, all general Acts of Congress not locally 
inapplicable in the District of Columbia, and all Acts 
of Congress by their terms applicable to the Dis- 
trict of Columbia and to other places under the juris- 
diction of the United States, in force in the District of 
Columbia on March 3, 1901, shall remain in force except 
in so far as the same are inconsistent with, or are re- 
placed by, subsequent legislation of Congress.” 


Section 11-1517 of the District of Columbia Code pro- 
vides: 


“If any person or persons shall commence or sue in 
any court of record, or in any other court, any action 
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whatsoever, wherein the plaintiff or defendant might 
have costs (if in case judgment should be given for 
him) and the plaintiff or plaintiffs, defendant or de- 
fendants, in any such action, bill or plaint, after ap- 
pearance of the defendant or defendants, be non-suited, 
or that any verdict happen to pass by any lawful trial 
against the plaintiff or plaintiffs, demandant or de- 
mandants, in any such action, bill or plaint, then the 
defendant and defendants, in every such action, bill or 
plaint, shall have judgment to recover his costs against 
every such plaintiff and plaintiffs, demandant and de- 
mandants, ‘and that to be assessed and taxed by the 
discretion of judge or judges where any such action, 
bill or plaint shall have such process and execution for 
the recovery and having of his costs against the plain- 
tiff or plaintiffs, as the same plaintiff or plaintiffs 
should or might have had against the defendant or 
defendants, in case that judgment had been given for 
the part of the said plaintiff or plaintiffs, in any such 
action, bill or plaint.” 


Rule 54(d), Federal Rules of Civil Procedure, provides, 
in pertinent part: 

“Except when express provision therefor is made 

’ either in a statute of the United States or in these 


rules, costs shall be allowed as of course to the prevail- 
ing party unless the court otherwise directs; * * *.” 


Rule 81(e), Federal Rules of Civil Procedure, provides 
in pertinent part: 


“When the term ‘statute of the United States’ is used, 
it includes, so far as concerns proceedings in the United 
States District Court for the District of Columbia, any 
Act of Congress locally applicable to and in force in 
the District of Columbia.” 


STATEMENT OF POINTS 


The district court’s denial of costs to appellants must be 
set aside, and costs awarded to appellants because: 
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1. Under the terms of Section 11-1517 of the District of 
Columbia Code, the award of costs to appellants, who ob- 
tained a verdict in their favor after trial in a court of record 
in an action in which costs might be allowed to the prevail- 
ing party, was mandatory. 


2. The denial of costs to appellants, under the cireum- 
stances of this case, was an abuse of discretion, assuming 
the district court had discretion to deny costs. 


SUMMARY OF ARGUMENT 


Section 11-1517 of the District of Columbia Code requires 
that a judgment for costs be awarded to a defendant who 
secures a verdict in his favor in any action in which costs 
might be awarded to the prevailing party. Under the terms 
of Rule 54(d) of the Federal Rules of Civil Procedure, this 
section of the Code controls the award of costs in all cases 
in the District Court for the District of Columbia which 
fall within its terms. 


This district court’s refusal to give effect to Section 
11-1517 was based on the erroneous view that an enactment 
of the legislature can be repealed by implication based on 
“usage and administrative interpretation,” and on the 
equally erroneous view that Rule 54(d) in recognizing the 
force and effect of an express provision of a statute of the 
United States did not apply to laws locally applicable in the 
District of Columbia. 


The Supreme Court has disposed of both of these 
grounds—the first in District of Columbia v. Thompson Co., 
346 U.S. 100, where it held that the repeal of legislation is a 
matter solely for the legislature; and the second in Rule 
81(e), Federal Rules of Civil Procedure, where it defined 
“statute of the United States” to include laws locally ap- 
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plicable in the District of Columbia in all proceedings in 
that district court. 


Since appellants secured a verdict in their favor in a 
proceeding in the District Court for the District of Colum- 
bia in which costs might be awarded to the prevailing party, 
Section 11-1517 made a judgment for costs in their favor 
mandatory. The district court’s refusal to enter that judg- 
ment was an error of law which should be corrected by this 
Court. 


Even if the district court had had discretion to award 
or deny costs, as it held it did, the district court’s action 
in denying costs to appellants was an abuse of that discre- 
tion. The prevailing party is entitled to costs as a matter 
of course unless circumstances are shown which affirma- 
tively justify a departure from that rule. Riss did not 
demonstrate, and the district court did not find, that such 
circumstances existed in this case. Accordingly, appellants 
were entitled to their costs as a matter of course. 
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ARGUMENT 


I 


SECTION 11-1517 OF THE DISTRICT OF 
COLUMBIA CODE IS IN FULL FORCE AND 
EFFECT IN THE DISTRICT OF COLUMBIA 


As the court below correctly pointed out, when the Dis- 
trict of Columbia was established, Congress adopted as the 
law of the District the then-existing law of the State of 
Maryland and certain English statutes then in common 
usage (J.A. 27). Among the statutes thus adopted was 23 
Henry VIII (1513), «. 15, $1. When, in 1901, Congress 
codified the law of the District of Columbia, it provided 
that British statutes in force in Maryland on February 27, 
1801, would continue to be applicable in the District of 
Columbia, except insofar as such statutes are inconsistent 
with subsequent legislation by Congress. Act of March 3, 
1901, 31 Stat. 1189, ¢. 854, § 1; D.C. Code, § 49-301. 


Section 11-1517 of the District of Columbia Code is the 
codification of 23 Henry VIII (1513), ¢. 15, $1. It provides, 
in relevant part: 


“If any person or persons shall commence . . . in any 
court of record... any action whatsoever, wherein the 
plaintiff or defendant might have costs (if in case judg- 
ment should be given for him) and... any verdict 
happen to pass by any lawful trial against the plaintiff 
---in any such action, ... then the defendant and de- 
fendants, in every such action . . . shall have judgment 
to recover his costs against every such plaintiff. ...” 


Congress has never acted to repeal, or to render inap- 
plicable, Section 11-1517, although, as the court below noted, 
such action has been unsuccessfully proposed (J.A. 28). 
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The court below found, however, that Section 11-1517 had 
been repealed by “usage or implication” because the provi- 
sion had been referred to as “obsolete” in Congressional 
reports, and had not been deemed controlling by the office 
of the Clerk of the District Court for the District of Colum- 
bia since the adoption of the Federal Rules (J.A. 25-29). 


Alternatively, the court below found that Section 11-1517 
was inapplicable under the terms of Section 49-301 of the 
District of Columbia Code, because inconsistent with sub- 
sequent legislation by Congress, in that Section 11-1517 was 
in conflict with Rule 54(d) of the Federal Rules of Civil 
Procedure (J.A. 29). 


Neither ground asserted by the court below for holding 
the provisions of Section 11-1517 inapplicable has the slight- 
est merit. 


The district court’s conclusion that the failure of the office 
of the Clerk of the District Court to give effect to Section 
11-1517 for a period of twenty-two years operates to repeal 
Section 11-1517 by “usage or implication” is squarely in 
conflict with the decision of the Supreme Court in District 
of Columbia v. Thompson Co., 346 U.S. 100. In the Thomp- 
son case, the Supreme Court rejected the contention that the 
failure of the executive to enforce certain criminal statutes 
applicable to the District of Columbia effected an abandon- 
ment or repeal of those statutes by non-use or administra- 
tive practice. The Court held, at 346 U.S. 113-114, that “The 
repeal of laws is as much a legislative function as their en- 
actment,” and that the failure of the executive to enforce a 
law does not result in its modification or repeal. 


Surely, the same result must follow with respect to laws 
which are to be applied by the district courts as that which 
obtains with respect to laws enforced by the executive. 
Congress has full power to legislate for the district courts, 
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and neither the courts, nor their administrative adjuncts, 
the clerks’ offices, can repeal or modify a valid Act of Con- 
gress by ignoring it. 


Furthermore, even if non-use and administrative prac- 
tice could operate to repeal an Act of Congress, there is no 
basis for finding such a repeal where the enforcing body 
has acted in conformity with the Act, albeit in ignorance 
of its binding effect. In this case, there is no showing what- 
soever that any judge of the District Court for the District 
of Columbia has ever acted contrary to the provisions of 
Section 11-1517, with the single exception of the judge in 
this case, and then only in this case (J.A. 5). 


The district court’s conclusion that criticism of a statute 
as “obsolete” by a committee of Congress, and an un- 
adopted Committee recommendation that legislation be 
adopted to provide that henceforth the statute have no force 
or effect, can operate to repeal a statute adopted by Con- 
gress as a whole is without foundation. Laws are neither 
made nor repealed by reports of Congressional committees. 
Section 11-1517 may well be “obsolete,” and perhaps sound 
policy might dictate that it should be repealed or rendered 
inapplicable. The determination of that policy question is 
one which must be made by Congress, however,—not by a 
Congressional committee or by a district court. Until Con- 
gress acts to set aside Section 11-1517, its provisions must 
control the action of the district court. 


Finally, the district court’s alternative conclusion that 
Section 11-1517 is inconsistent with Rule 54(d) is wholly 
untenable. Rule 54(d) specifically provides that the discre- 
tion of the district courts to grant or deny costs is limited 
by the terms of any express provision of a statute of the 
United States governing the award or denial of costs. 
Zaruba v. Tobin, 23 F.R.D. 213 (D. Alaska, 1959). 
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By the terms of the Act of March 3, 1901, 31 Stat. 1189, 
ce. 854, §1, D.C. Code, § 49-301, the provisions of Section 
11-1517, governing the award of costs in certain circum- 
stances, continued to be the law of the District of Columbia. 
The terms of Section 11-1517 are, therefore, by reference, 
an “express provision” of that Act of Congress. Unless 
it can be said that this Act of Congress is not a statute 
of the United States, this express provision, codified in 
Section 11-1517, ousts the district court of discretion with 
respect to costs whenever the conditions specified by the 
terms of that provision occur. 


The district court sought to avoid the effect of the 
proviso of Rule 54(d) by holding that the phrase “statute 
of the United States” meant only “statutes of general 
nation-wide application and not .. . statutes ‘applicable 
to the District of Columbia as such’” (J.A. 29). The dis- 
trict court was not free to adopt this definition of the phrase 
“statute of the United States,” however. The Supreme 
Court, in promulgating the Federal Rules, had anticipated 
this question and, in Rule 81(e), defined “statute of the 
United States” for proceedings in the District Court for 
the District of Columbia to include “any Act of Congress 
locally applicable to and in force in the District of Colum- 
bia.” Accordingly, the basis advanced by the district court 
for its alternative holding is unsound, and the conclusion 
that Section 11-1517 is inconsistent with Rule 54(d) must 
fall with the premise. 


Section 11-1517 has not been repealed by Congress, it 
cannot be repealed by non-use or administrative practice, 
and it is not inconsistent with Rule 54(d). Section 11-1517 
is, therefore, in force and effect in the District of Columbia, 
and governed the proceedings before the district court. 
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I. 


SECTION 11-1517 REQUIRES THAT APPELLANTS 
BE AWARDED THEIR COSTS BELOW 


Section 11-1517 provides that any defendant who obtains 
a verdict in his favor in an action in a court of record in 
which the prevailing party may recover costs shall have 
judgment for costs. 


There can be no argument that the district court is a 
court of record, or that the action below was one in which 
the prevailing party “might have costs.” Nor can there be 
any question, in the light of this Court’s prior decision in 
this case, that appellants obtained a verdict in their favor 
in the proceedings below. 


The jury returned a verdict after ten days of deliberation 
and ten months of trial, finding “For” Riss against appel- 
lants, but finding no damages (299 F. 2d at 134). Reversing 
the district court’s refusal to accept that verdict, this Court 
stated: 


“The District erred in failing to accept the verdict 
which the jury first returned. That verdict plainly 
meant that five of the defendants had conspired and 
plainly meant, also, that the conspiracy had not dam- 
aged Riss. * * * The finding that the conspiracy had not 
damaged the plaintiff was therefore a finding that the 
plaintiff had not proved its claim. The defendants 
were therefore entitled to Judgment.” (299 F. 2d at 
135.) 


This Court, in rejecting Riss’s argument that the verdict 
was ambiguous, also quoted with approval the following 
characterization of a similar verdict in Royal Indemnity 
Co. v. Island Lake Township, 177 Minn. 408, 225 N.W. 291, 
where the jury purported to find for the plaintiff but 
assessed no damages: 
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“It had the same effect as, and was in fact though not 
in form, a verdict for defendant.” (299 F. 2d at 135- 
136.) 


By the express terms of Section 11-1517, therefore, appel- 
lants were entitled to a mandatory award of costs. The 
district court’s refusal to enter judgment for costs was 
clearly contrary to the applicable law, and to Rule 54(d), 
which requires compliance with such an express statutory 
provision. 


Tir 


IF THE AWARD OF COSTS RESTED IN THE 
DISCRETION OF THE COURT UNDER RULE 54(d), 
THE COURT ABUSED THAT DISCRETION BY 
DENYING COSTS TO APPELLANTS UNDER THE 
CIRCUMSTANCES OF THIS CASE 


If, for any reason, this Court should determine that the 


mandatory provisions of Section 11-1517 do not apply to 
this case, this Court should also find that the district court 
abused the discretion conferred upon it by Rule 54(d) 
when it denied costs to appellants, 


Rule 54(d) provides that, in cases not governed by an 
express provision of a statute or a rule, “costs shall be 
allowed as of course to the prevailing party unless the court 
otherwise directs.” This rule plainly means that: 


“The prevailing party is prima facie entitled to costs 
and it is incumbent upon the unsuccessful party to show 
circumstances sufficient to overcome the presumption.” 
Lichter Foundation, Inc. v. Welch, 269 F.2d 142, 146 
(6 Cir., 1959). Cf., Chicago Sugar Co. v. American 
Sugar Refining Co., 176 F.2d 1, 11 (7 Cir., 1949), cert. 
denied, 338 U.S. 948 (1950). 


There are no circumstances in this case to overcome that 
presumption or to alter the general rule. 
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I. 


SECTION 11-1517 REQUIRES THAT APPELLANTS 
BE AWARDED THEIR COSTS BELOW 


Section 11-1517 provides that any defendant who obtains 
a verdict in his favor in an action in a court of record in 
which the prevailing party may recover costs shall have 
judgment for costs. 


There can be no argument that the district court is a 
court of record, or that the action below was one in which 
the prevailing party “might have costs.” Nor ean there be 
any question, in the light of this Court’s prior decision in 
this case, that appellants obtained a verdict in their favor 
in the proceedings below. 


The jury returned a verdict after ten days of deliberation 
and ten months of trial, finding “For” Riss against appel- 
lants, but finding no damages (299 F. 2d at 134). Reversing 
the district court’s refusal to accept that verdict, this Court 
stated: 


“The District erred in failing to accept the verdict 
which the jury first returned. That verdict plainly 
meant that five of the defendants had conspired and 
plainly meant, also, that the conspiracy had not dam- 
aged Riss. * * * The finding that the conspiracy had not 
damaged the plaintiff was therefore a finding that the 
plaintiff had not proved its claim. The defendants 
were therefore entitled to judgment.” (299 F. 2d at 
135.) 


This Court, in rejecting Riss’s argument that the verdict 
was ambiguous, also quoted with approval the following 
characterization of a similar verdict in Royal Indemnity 
Co. v. Island Lake Township, 177 Minn. 408, 225 N.W. 291, 
where the jury purported to find for the plaintiff but 
assessed no damages: 
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“Tt had the same effect as, and was in fact though not 
in form, a verdict for defendant.” (299 F. 2d at 135- 
136.) 


By the express terms of Section 11-1517, therefore, appel- 
lants were entitled to a mandatory award of costs. The 
district court’s refusal to enter judgment for costs was 
clearly contrary to the applicable law, and to Rule 54(d), 
which requires compliance with such an express statutory 
provision. 


Ill 


IF THE AWARD OF COSTS RESTED IN THE 
DISCRETION OF THE COURT UNDER RULE 54(d), 
THE COURT ABUSED THAT DISCRETION BY 
DENYING COSTS TO APPELLANTS UNDER THE 
CIRCUMSTANCES OF THIS CASE 


If, for any reason, this Court should determine that the 


mandatory provisions of Section 11-1517 do not apply to 
this case, this Court should also find that the district court 
abused the discretion conferred upon it by Rule 54(d) 
when it denied costs to appellants. 


Rule 54(d) provides that, in cases not governed by an 
express provision of a statute or a rule, “costs shall be 
allowed as of course to the prevailing party unless the court 
otherwise directs.” This rule plainly means that: 


“The prevailing party is prima facie entitled to costs 
and it is incumbent upon the unsuccessful party to show 
circumstances sufficient to overcome the presumption.” 
Lichter Foundation, Inc. v. Welch, 269 F.2d 142, 146 
(6 Cir., 1959). Cf., Chicago Sugar Co. v. American 
Sugar Refining Co., 176 F.2d 1, 11 (7 Cir., 1949), cert. 
denied, 338 U.S. 948 (1950). 


There are no circumstances in this case to overcome that 
presumption or to alter the general rule. 
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The district court gave no specific reason for departing 
from the general rule that the prevailing party should be 
allowed its costs as of course. Riss had contended that the 
conduct of appellants’ counsel during the trial constituted 
an abuse of the process of the court, but the absurdity of 
this charge was demonstrated by the district court’s re- 
affirmation of the compliment which the court had pre- 
viously extended to counsel concerning their conduct of the 
trial (J.A. 12-13), and by the fact that this Court, which 
had carefully reviewed the proceedings below in the prior 
appeal, awarded appellants their costs on appeal (J.A. 
31-32). 


The nearest thing to a reason for its action advanced 
by the district court was the court’s reference to the fact 
that in disposing of certain counterclaims advanced by some 
of the railroad defendants in this proceeding, the court 
had denied costs (J.A. 14-15). These counterclaims, how- 
ever, were disposed of without trial on motions to dismiss 


or for summary judgment. See Atchison, Topeka é S. F. R. 
Co. v. Riss & Company, Inc., Docket No. 15,476, D. C. Cir., 
Riss & Company, Inc. v. Association of American Railroads, 
190 F. Supp. 10 (1960), aff’d 299 F.2d 133, at 139. 


Furthermore, AWR, ERPC, TEA, and Byoir, four of the 
five appellants, were not parties to any of the counter- 
claims; the only issues between these appellants and Riss 
were those presented by Riss’s complaint and their defense 
to the charges stated therein. PRR was an unsuccessful 
counterclaimant, but the fact that it was not taxed with 
costs relating to two counterclaims disposed of without 
trial is no sound reason for denying it the costs incurred 
in an exhaustive and expensive ten-month jury trial of 
Riss’s claims. 


Riss subjected these appellants to a long and arduous 
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trial on claims which were based on a wholly erroneous 
theory of law; the principal charges against these appel- 
lants did not constitute any offense under the antitrust 
laws. After a ten-month trial, and despite the fact that 
it had the benefit of erroneous jury instructions that the 
conduct charged to appellants was a violation of the anti- 
trust laws, Riss was unable to prove a case against these 
appellants. The five appellants prevailed before the jury on 
the only issue with respect to which a trial was had. 


Riss has shown no sound reason why it should be excused 
from the normal burdens of an unsuccessful litigant, and 
no such reason exists. Rule 54(d) does not authorize a 
district court to say, as did the court below, that the court 
has discretion to deny costs and therefore denies costs, 
without assigning or having a single reason to justify such 
an extraordinary action. The grant of discretionary power 
to a court presumes that such power will be exercised in a 
rational fashion; discretion is not license. The arbitrary 
exercise of a discretionary power is an abuse of discretion 
which this Court should set aside. 
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CONCLUSION 


The judgment of the district court denying costs to 
appellants should be reversed, and the cause remanded 
with directions that appellant be awarded such costs. 


Respectfully submitted, 


Stuart §. Bari 
Ricwarp J. Fiynn 
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RISS & COMPANY, ING., 
Plaintiff, 
Vv. 


ASSOCIATION OF AMERICAN 
RAILROADS, et al., 
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MOTION FOR ENTRY OF JUDGMENT 
WITH COSTS 


The undersigned defendants by their attorneys move the 
Court to vacate its judgment for plaintiff entered Novem- 
ber 8, 1960, and its order of December 1, 1960, denying these 
defendants’ Motion to Set Aside the Verdict and J udgment, 
and, pursuant to the judgment of the Court of Appeals 
dated January 25, 1962, transmitted to this Court on Feb- 
ruary 14, 1962, to enter judgment for these defendants on 
the verdict dismissing this action against these defendants 
and awarding them costs. 
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UNITED STATES DISTRICT COURT 


For tue District or Cotumsra 


C.A. 4056-54 


RISS & COMPANY, INC., 


Plaintiff, 
v. 


ASSOCIATION OF AMERICAN 
RAILROADS, et al., 


Defendants. 


Washington, D. C. 
Monday, October 1, 1962. 


The above-entitled case came on for hearing on motion 
at 11:45 o’clock a.m. on Monday, October 1, 1962, in the 
United States District Court for the District of Columbia, 
in the Courthouse at Washington, D. C. 


BEFORE 


HONORABLE JOHN J. SIRICA, Judge of the United 
States District Court for the District of Columbia. 
APPEARANCES: 


A. ALVIS LAYNE, Esquire, on behalf of plaintiff 3 and 
JAMES H. McGLOTHLIN, Esquire, and 
RICHARD J. FLYNN, Esquire, 


On behalf of defendants. 


PROCEEDINGS 


THE DEPUTY CLERK: Riss and Company against 
Association of American Railroads, et al. 


Transcript of Proceedings 


THE COURT: All right, Mr. MeGlothlin. 


MR. McGLOTHLIN: I take it I can dispense with iden- 
tifying myself in this case, Your Honor. We were last be- 
fore Your Honor in Riss against the railroads, as we call it, 
about a year and a half ago on plaintiff’s motion for allow- 
ance of attorneys’ fees. 


Since that time three events of transcending importance 
have happened in this case. In the first place, the Supreme 
Court of the United States in April, I believe, of 1961, ruled 
that it was not illegal for a group of railroads to combine 
in order to obtain Governmental action through the ICC or 
otherwise, even though in that operation they used propa- 
ganda which was regarded as deceitful. That was the first 
event. The second event was that the Court of Appeals 
relying on the decision of the Supreme Court held that there 
was no basis for an illegal conspiracy as defined in Your 
Honor’s charge, which had been based admittedly upon the 
then highest decision in the field, the decision of the Third 
Cireuit in the Noerr case, and therefore this case as it had 
been filed originally was held to be, not to allege an illegal 

conspiracy. The Court of Appeals went further, how- 
3 ever, and said that the verdict of the jury, the first 

verdict, was a verdict upon which a judgment for all 
the defendants should have been entered at the trial and 
should be entered now. 


THE COURT: Let me make this statement to you, Mr. 
McGlothlin, and I am not going to interrupt you any more. 
First of all, I have read your memorandum, and I took them 
home over the week end. The other day you filed a reply. 

MR. McGLOTHLIN: Yes, sir. 


THE COURT: So I have already read and considered 
it and I know something about your position. 
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Now, I want to hear you both discuss this. I would like 
to know why you take the position that this Court can enter, 
according to the Court of Appeals mandate, not only a 
judgment in favor of the defendants, but believe that I must 
enter an order dismissing the complaint. That is disputed 
by the other side. I am inclined at this point to agree with 
your position on that, but I will hear Mr. Layne in opposi- 
tion. At the present time you can do some thinking about it. 


MR. McGLOTHLIN: And the third event, Your Honor, 
happened since the last time we were here and was that the 
plaintiff petitioned the Supreme Court of the United States 
for review of the decision in the Court of Appeals, and the 
United States Supreme Court did not review. So now 

at last we are here before Your Honor and at last we 
4 are clearly ready to be dismissed. 


There was an allegation and theory of the complaint, 
but contrary to the theory of the complaint, the jury found 
a verdict in our favor. I think it might be well worth, after 
the eight years of litigation, to see what happened as far 
as the feeling of one side or the other, whether it indicated 
any principle of law, but not at all, it has established no 
law at all. It didn’t do anything for anybody, other than 
costs, that were very high on both sides, I am sure, a lot 
of expense on both sides, and it accomplished nothing, ex- 
cept to use a great deal of Your Honor’s time and a great 
deal of other people’s time. 


Now the Court of Appeals has said that judgment should 
be rendered for the defendants. This is a motion for judg- 
ment for the defendants with costs. Of course, there can be 
no doubt that we are entitled to judgment and costs. 


Now, this comes down to Rule 54(d) which says that costs 
shall be allowed as of course to the prevailing party, except 
in two circumstances. Now, of course, certainly this means 
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that this is routine, the normal thing which happens, and 
if Your Honor please, the practice of this Court, and by this 
Court I mean not only Your Honor but the United States 
District Court for the District of Columbia, bears that out 

completely, and as far as we have been able to find there 
5 has been no ease in which the plaintiff, in which the 

plaintiff sued for a money judgment, and which the 
defendant won before the jury, as the Court of Appeals said 
we did, in which costs have been denied, other than Your 
Honor’s ease. 


When you think about it, and I am sure Your Honor 
knows much more about this, but we must remember on 
jury trials for damages in these courts, and the number of 
judges who rule on that every day, that it is very clear that 
in such cases there is a small myriad of different circum- 
stances. You have a plaintiff and defendant, but once the 
jury returns a verdict on the disputed circumstances, the 
defendants in this court have not found a case, any case 
where the defendant successfully defended before a jury 
a claim for damages that has ever been denied costs. 


Now, I think if you take my argument, and with all the 
judges of this court, under all the circumstances that must 
attend them, I think that has very great weight before Your 
Honor. I haven’t checked this within the last week. 

THE COURT: I am sure what you say is correct. 


MR. McGLOTHLIN: I don’t see any dispute of it in the 
plaintiff’s papers. 


Now, I am going to deal with the statute. There is a 
statute, which is D. C. Code 11-1517, and I think the words 
are worth hearing: 


If any person shall sue in any court of record, any 
action whatsoever, wherein the plaintiff might have 
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costs, if in case judgment should be given for him, and any 
verdict happen to pass by any lawful trial against the plain- 
tiff, then the defendant in every such action shall have his 
judgment to recover his costs against every such plaintiff. 


I have skipped as I went down to pick up the particular 
language. 

Now, that statute cannot be ignored, costs have to be 
given, and, Your Honor, the language is clear, and I don’t 
doubt it is still in fact the practice of this Court and has 
been entirely in accordance with that statute. 


Now, the only ease of which I am aware, and I am sure 
that there will be others which are unreported, in which 
the statute has been considered by this Court and was ruled 
on, was the American Football League versus National 
Football League, a treble damage case, tried in Baltimore, 
where the statute which makes it a misdemeanor to attempt 
to serve process on Sunday was involved, and counsel for 
the plaintiff obviously didn’t want to be guilty of a misde- 
meanor in attempting to serve it, and that came on before 
Judge McLaughlin on an application for a special process 
server. The plaintiff argued that this statute should be 
ignored, but Judge McLaughlin denied the motion and sus- 

tained the statute. 


7 Now, what does the plaintiff have to say against the 

application of the statute? He says, first of all, that 
the rule most clearly exists for denying costs. There are 
two things wrong with that, the first is the rule does not 
say so, it just says a statute of the United States, and Your 
Honor will recall when the question of costs arose orig- 
inally, Your Honor took the view that Section 4 of the Clay- 
ton Act which is a statute, required determination of costs. 


THE COURT: Were mandatory. 
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MR. McGLOTHLIN: That is right, and so does this 
statute, but plaintiff’s view is that a statute which requires 
determination of costs is not within 54(d) and I say that 
it is. 

THE COURT: I understand your position. 


MR. McGLOTHLIN: Notwithstanding, the argument 
says it is inconsistent with the rule, but it cannot be incon- 
sistent with the rule, for the rule says, except when express 
provision therefor is made either in a statute of the United 
States or in these rules. 


Then he says it is not a statute of the United States. 


Well, Rule 81(e) says that when the term, Statute of the 

United States, is used, it includes, so far as concerns 

§ proceedings in the United States District Court for the 

District of Columbia, any Act of Congress locally ap- 
plicable to and in force in the District of Columbia. 


This is obviously a statute. It is an act of Congress. It 
is in the D.C. Code by virtue of an act of Congress. Finally, 
if this rule were obsolete—there is a revised act, which has 
been submitted to Congress, and it would have deleted it. 
It seems to me that his argument is in reverse. The main 
statute presumes and says that it is in foree now. Then we 
come down to repeal by implication, that nobody has paid 
much attention to it, and administrative interpretation of 
the statute does not repeal it and does not destroy its 
applicability. 

THE COURT: Let me interrupt you for a moment, if 
you don’t mind. 


MR. McGLOTHLIN: Oh, no, sir. 


THE COURT: Iread over the other brief, which I think 
was an excellent brief, and also the brief in opposition, as 
all of them have been, and obviously you went into it thor- 


8 Transcript of Proceedings 


oughly. And I have thought about it and further considered 
the matter, and it is coming back to me. I was in the hope 
that maybe at the time of that hearing that we would get a 
clear-cut ruling from the Court of Appeals, when the 23 
defendants were exonerated. 


At that time I entered an order, without costs, but the 
railroads did not appeal, and I know your argument will 
9 be: Well, are we to be penalized for what they failed 
to do? At that time I would have liked to have seen a 
clear-cut ruling, so that in the future if we ever get a case 
like this again, that we would have some guidelines, and a 
clear-cut ruling from the Court of Appeals in our jurisdic- 
tion on that appeal. 


MR. McGLOTHLIN: I understand that. I hope we can 
do that. 


Let me tell you the facts about that. I represented three 
defendants. 


THE COURT: Three of the successful defendants. 


MR. McGLOTHLIN: Yes, and I wanted to take it to 
the Court of Appeals, but those successful defendants by 
and large felt, well, this is the termination to the whole 
litigation, and we are out of it, and let sleeping dogs lie, 
we don’t wont to put any more money in it. 


THE COURT: I can understand that. 


MR. McGLOTHLIN: As you know, lawyers have views, 
but clients’ view prevail, and as far as my clients were con- 
cerned, they didn’t want to appeal then. 


Now, I want to turn, if Your Honor please, to the problem 
of discretion. I will here assume for the purpose of the 
argument that the statute does not control and Your Honor 
has discretion. I want to look first at what is discretion. 
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10 Now, discretion means simply this, you don’t have a 
mandate, and the discretion that a judge exercises in 
my opinion, to my mind, is the exercise of his considered 
judgment based upon a deliberate assessment of the known 
tangible factors that properly influence his judgment. 


In a case such as this, I know I have been heated at times, 
and I have perhaps transgressed on the patience of the 
Court, but that is not in the case. 


THE COURT: I understand that we all did from time 
to time. No one should hold that against anyone. I don’t 
know how you can expect lawyers and a judge to go through 
a long trial like this without it, which was an unprecedented 
one in our court, and I don’t know of any case in any court 
that went as long as this case, where somebody didn’t make 
a statement that maybe they should not have made. But I 
think we all wound up pretty good friends. 


MR. McGLOTHLIN: That is right, Your Honor. So 
that when Your Honor comes to exercise his discretion, 
assuming as I do here, that diseretion it is, you will look at 
what are the actual factors which should move me one way 
or the other. 


Now, it seems to me, however, Your Honor, that this is 
not a case for sound discretion in which you start with 
scales, putting this factor in the scale, or that factor in 
11 the scale, to see which way it is to tip, and whether this 
statute exists or not. I say under the rules a heavy 
burden is on the unsuccessful party in denying costs. Your 
Honor will have to look at the Annotations under 54(d), 
and in any instances where costs are denied, it is always 
cited as an exceptional case, whereas the normal course is 
the allowance of costs, that costs are allowed, and I think 
the plaintiff must therefore make a strong, an extremely 
strong showing to justify the denial of such costs. 
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And one of the courts, and this about the only thing I will 
quote, one of the courts has put it this way: 


The prevailing party is prima facie entitled to costs and 
it is incumbent upon the unsuccessful party to show cir- 
cumstances sufficient to overcome that presumption. 


Now, that puts me in the rather difficult position of argu- 
ing the negative, as I have to argue, that there are no such 
factors here, but at least it puts me in the position of start- 
ing out ahead, which I am not always, Your Honor, and I 
am frank to say I think I am under the circumstances here. 


Now, the Court of Appeals said: The jury verdict was 
not ambiguous, that the jury finding was a verdict for the 
defendants, and that judgment should be entered. Now, that 
is as crystal-clear as it can be. 


THE COURT: That is what they said. 


MR. McGLOTHLIN: The Court of Appeals was 

12 faced with the same situation, and they said on the 
appeal from the main case, which is the only one before 
Your Honor today, that we were entitled to costs, and those 
costs have been assessed, and on the appeal from the coun- 
terclaims, the plaintiff was entitled to costs, and those costs 
have been assessed. There is no significant difference be- 
tween the rules of the two courts, and if there were factors 
and circumstances which would justify the exercise of dis- 
cretion by this Court, they must also have existed upstairs. 


But Mr. Layne says: Well, the Court of Appeals acted 
on a paper record. So the paper record was just about the 
whole record, Your Honor, and they had plenty of paper. 


There is no argument that seems to say, leave the parties 
in status quo. There is no status quo. Status quo is ante- 
bellum. Status quo is antebellum and is eight years ago, 
and the denial of costs on the counterclaim, after it had 


Transcript of Proceedings 11 


been severed for separate trial, is certainly no basis for 
saying that we are not entitled to any part of the costs here. 


Now, Mr. Lane has thrown in quite a lot of argument, 
and one thing he has raised is that there is some doubt 
about who prevailed. I repeat to you, Mr. Riss is not in 
doubt as to who prevailed, and the Court of Appeals didn’t 
have any doubt about who prevailed. I said the jury’s 

original verdict was a verdict for the defendants, and 
13 judgment for all the defendants should have been en- 
tered at the trial and should be entered now. 


Now, it is pretty clear to me what they said. 


Now, he follows that up by saying, but after all, there 
were some counter-claimants, but I say this morning that 
there are five parties before you, and four of those never 
had a counter-claim, and on the counter-claims Your Honor 
severed them out, twelve railroads, and the Pennsylvania 
is the only one that is here today. In any event, Your Honor 
knows the difference between the long, long trial we had on 
the main case and the counter-claims. There is just no bal- 
ance there. 


Now, another argument the plaintiff makes is that this 
was such a complicated trial and the costs are so mixed up 
that it is impossible to ever sort them out. 


My first answer is that we are not talking about money 
for attorneys’ fees or legal expenses, but we are talking 
about taxable costs under the statute. They are fairly nar- 
rowly defined, and whatever costs we get won’t cover actual 
expenses. 


The second point on that is that if we find it difficult to 
prove our costs, that is our problem, but that is no reason 
for denying us the right to try to prove them. 

And the third thing, I think it is rather amazing that 

when Mr. Layne was attempting to show how much time 
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14 he spent in the main case, since he wasn’t entitled to 

attorneys’ fees on the counter-claim, he had no difficulty 
at all in making the allegation, and he swore to this in an 
affidavit, that he spent 290 trial days and over 13,000 hours 
on various matters, in addition to 540 hours on the counter- 
claims. 


Now, if Mr. Layne can do that when he wants money, I 
think we should have a chance to try to do it when we have 
a right to have some money. 


Now, the next thing he argues is that the conduct of the 
defendants at the trial was such that it justifies this Court 
in denying costs. This is difficult to talk about, Your Honor. 
In the first place, it seems to me that that is a reflection 
upon Your Honor’s conduct of the trial. Whenever there 
was an objection, you ruled upon it, and you ruled as you 
thought you should rule, and you told us some areas of 
evidence we should not offer, and we tried not to. The plain- 
tiff has never made any appeal from any of Your Honor’s 
evidentiary rulings, and this seems to me to lie illy in his 
mouth now to say in effect that Your Honor did not control 
the trial as he should have, and that we apparently took 
advantage of that, and therefore should be penalized by an 
amount of costs. 


Now, furthermore, the denial of costs on the ground that 

I and others of defense counsel abused the process of 

15 the court runs squarely contrary to what Your Honor 

was good enough to say at various times during the 

trial, about how the trial was being conducted. And I want 

to take pride in reading this passage from what Your Honor 

said at the end of the trial, just before you instructed the 
jury: 

“The Court at this time wishes also to formally ex- 

tend its compliments to the able counsel on both sides 

for the manner in which they have conducted them- 


Transcript of Proceedings 13 


selves and to thank them for the continued cooperation 
which they have shown to the Court during the many 
days of trial and the many conferences and proceedings 
prior to trial.” 


THE COURT: I might say, I still feel that way about it. 


MR. MecGLOTHLIN: I am flattered that you do, Your 
Honor, and I say that is entirely inconsistent with any con- 
cept that we abused the process of this court. 


I think that there is only one explanation, and apparently 
this is a standard tactic. Your Honor will recall that when 
this case was filed, the railroads had just beaten the truck- 
ers, including Riss, on their applications before the ICC for 
permanent authority, and so included in the complaint in 
this case was a charge that the ICC processes had been 

abused, by putting in much evidence. Your Honor will 
16 recall there was no evidence to prove that, and in the 

closing arguments by Mr. Layne and Mr. Wright, it 
was never mentioned on the basis for any wrongdoing. 


Now, this to me is the same sort of irresponsible charge. 


And the final argument that Mr. Layne makes is that 
costs should be denied because of the equivocal nature of 
the verdict. Now, to me this means only that Mr. Layne has 
not read the decision of the Court of Appeals, because this 
is the same argument he put up before the Court of Ap- 
peals, and it should be dealt with in the same way. 


This is what the Court of Appeals said about this: Ap- 
pellee contends that the jury’s first verdict was ambiguous, 
and the trial court was therefore within its discretion. Ex- 
actly this argument. 


The Court of Appeals said: The conclusion may follow 
from the premise—that the premise is erroneous, and we 
find no ambiguity in the verdict. Now, if it wasn’t equivocal 


14 Transcript of Proceedings 


then, it is not equivocal now, and I say that when you add 
them all up, there is just not any basis for a rational rea- 
soned basis for saying in these circumstances that these 
defendants should be denied a routine allowance of costs. 
We ask for nothing special, Your Honor, just the ordinary 
treatment that a successful defendant gets when he wins in 

amoney case before a jury. We are willing to undertake 
17 the difficulty of trying to determine how much they are, 

and convincing the Court, Your Honor, as to what our 
taxable costs were. There wasn’t any ambiguity in it; it is 
a clear win. And we urge again that the discretion in our 
considered view in this case is not something that makes 
it right to take it out of the almost, except for Your Honor’s 
ruling, the unanimous ruling of this court that the Federal 
Rules adopted, that persons who successfully defend money 
judgment trials before a jury are entitled routinely to tax- 
able costs, Your Honor. 


THE COURT: Well, let me ask just one question, and 
then we will take a recess. 


There has been one thing I have been thinking about, and 
Mr. Layne can refresh my recollection on the different mo- 
tions. It seems to me, and also from your memorandum, and 
you can reply to this later, as we will take our recess now 
until 1:45 and that will give you time to think about it. 


How much time will you take? Take all the time you need. 


MR.LAYNE: No, Your Honor, I have very little to say. 


THE COURT: I was consistent, at least as far as this 
ruling I made on costs, for it seems to me that all through 
the trial that I don’t think any request was ever made 

on behalf of the plaintiff for costs, and I didn’t enter 
18 one order allowing the plaintiff any costs in connection 

with any of the counter-claims that they pursued, and 
I think the record shows that. 
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MR. MecGLOTHLIN: I think that is correct, Your Honor. 
THE COURT: So we can start off with that premise, 

that I didn’t give anybody any costs, plaintiff or defendants. 
MR. LAYNE: That is correct. 


THE COURT: To the plaintiff or defendants. I think 
the record is clear on that. 


MR. McGLOTHLIN: But I think it is also true, Your 
Honor, that in the case of one or two of the counter-claims, 
they were decided practically on the pleadings. 


THE COURT: I don’t remember. 


MR. McGLOTHLIN: So we really never got to the seri- 
ous question of costs. 


Mr. Layne’s own analysis of the time he spent on this, 
540 hours against 13,000, is like they used to say, making 
a stew with one rabbit and one horse. 


THE COURT: All right, we will take a recess now. 


MR. MecGLOTHLIN: What time do you want us to re- 
turn? 


THE COURT: At 1:45. 


(Thereupon a recess was taken from 12:30 
o’clock p.m. to 1:45 o’clock p.m.) 


19 AFTER RECESS 


MR. LAYNE: Your Honor, as I indicated before you 
recessed for lunch, I have relatively little that I can add to 
the argument that has been made in the memorandum filed 
in response to the motion of the defendants, and the memo- 
randum that was filed some time ago when a similar motion 
was made with respect to the 23 defendants that the jury 
unequivocally found did not participate in the conspiracy 
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and against which no judgment was entered in the District 
Court in the first instance. Mr. McGlothlin suggests that 
the defendants are asking for something that is quite ordi- 
nary and usual. I think that there has been nothing that is 
ordinary and usual about this case from the time the com- 
plaint was filed. This is an extraordinary case, the factual 
situation, and the trial, both the pretrial and the trial and 
the post-trial activities in this case in my judgment are ex- 
traordinary, and I think under the circumstances, the fac- 
tual circumstances of this case, that the District Court does 
have discretion in this respect to the judgment on costs 
being entered in this case. 


Now, you suggested one point during Mr. MeGlothlin’s 
argument, I think, that you wanted some further discussion 
upon the point as to whether the mandate of the Court of 
Appeals in this case required you or required the District 

Court to enter a judgment for the defendants, or 


20 whether it required you to enter a judgment for the de- 
fendants dismissing the complaint, that is, a judgment 
of dismissal rather than a judgment for the defendants. 


In our memorandum, we take the position that the opinion 
of the Court of Appeals and its mandate clearly says, as I 
read it, judgment for the defendants. It is the language 
used by the Court of Appeals, and it was the reason for our 
inserting it in our memorandum because it came from the 
opinion of the Court of Appeals. 


Now, I am not sure, and I must say to Your Honor, since 
you raised the question, I have been struggling with the 
consequences of just what the form of judgment or order 
in this case may be, aside from the question of costs, and 
as I see it, the mandate and opinion of the Court of Appeals 
directed entry of judgment for the defendants for the rea- 
son that the Court of Appeals interpreted in its view the 
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return of the jury on the first occasion as being a verdict 
that there was a conspiracy, but no damages, and that since 
the gist of a private action implies or requires that there 
be damages shown for recovery by the plaintiff, that the 
plaintiff had not prevailed irrespective of any question of 
erroneous instructions to the jury on any issue in the case. 


Now, it seems to me that with the express proposition 
that there should be judgment for the defendants, I am not 
saying that judging by—although Mr. McGlothlin didn’t 
21 address himself precisely to this argument, as I under- 
stand it, Mr. MeGlothlin’s point of view is that the com- 
plaint did not charge and that the evidence did not make 
out a case under which, even if there were proper instrue- 
tions, if we had known what the erroneous instructions may 
be, that it could have made out an antitrust case. 


We disagree with that interpretation of the Court of 
Appeal’s decision, and I think in my judgment, and it seems 
to me clear, that if the matter had rested entirely upon the 
proposition of the first head of the case, namely, instruc- 
tions given to the jury, this case would not be back here for 
the entry of a judgment or a termination of the litigation, 
but would be back in a mandate setting aside the judgment 
of the District Court and authorizing a new trial. That is 
my construction of the opinion of the Court of Appeals, and 
I think that is right, and it seems to me clear that is what 
the Court would do. 


THE COURT: You mean the Court by its statement to 
this Court, to enter judgment for the defendants, meant in 
effect that they are entitled to another trial? 


MR. LAYNE: Oh, no, not that they are entitled to a 
new trial. There is no question that this Court should enter 
@ judgment on the mandate of the Court of Appeals. 
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THE COURT: All the issues have been decided. 


MR.LAYNE: And enter a judgment which disposes 

22 of this case as between the parties, there is no doubt 

about it, and I thought the question of the Court was 

intended to determine whether or not I disagree with that 

position. 

THE COURT: Well, frankly, the thing I am going to 

do, when I enter an order after this argument, it is final, 
and say that this litigation is terminated finally. 


MR. LAYNE: Yes, sir. 
THE COURT: As far as this court is concerned. 
MR. LAYNE: I think that is correct. 


THE COURT: That does not mean you cannot appeal 
from my decision or go to the Court of Appeals, but the 
record should show, as far as this case is concerned, that 
it is finally terminated, unless the Court of Appeals rules 
otherwise. That is the only thing I had in mind when I 
asked Mr. MeGlothlin the question about whether or not 
the complaint should be dismissed. 


MR. LAYNE: There is no question. 


THE COURT: And when it comes to that, that is prob- 
ably what I will do. 


MR. LAYNE: There is no comment on my part or in 
the memorandum which we filed taking any different posi- 
tion before the District Court. That brings us to the other 
aspect of the order to be entered by the District Court and 
one on which there is no doubt the Court of Appeals did not 

rule, and that is the question of the aspect of costs, and 
23 whether or not this court under the Federal Rules of 
Civil Procedure has the power and the authority to 
determine that costs shall not be awarded to the prevailing 
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party. I don’t think it requires further argument on my 
part with respect to the power of the District Court in that 
respect. 

Your Honor, we have argued that, and as you know, we 
have briefed it, and this is the second argument around in 
this case on that issue, and it seems to me that this Court 
has ruled. 

Now, let me point out to you— 


THE COURT: Let me ask you a question, and I don’t 
recall now, but did we have an argument on the question of 
costs earlier, before I entered the order? 

MR.LAYNE: There was an argument. 

THE COURT: Was that argued before the court? 


MR. LAYNE: There were motions filed with respect to 
it, and papers were filed, and Your Honor ruled on that 
issue, and briefs were addressed to the precise same point. 


THE COURT: Didn’t I submit a memorandum to each 
side? You have a copy of it attached to your memorandum. 


MR. LAYNE: Yes, you submitted a memorandum with 
respect to certain legal research that had been done on the 
issue, and that was not, however, in my recollection, pre- 
sented in this courtroom to the parties, but it was presented 

to them in the conference room. We had a conference 
24 among counsel. 


THE COURT: I don’t recall now. 
MR. LAYNE: That is my recollection of the matter. 


Now, with respect to the exercise, as I see it, of the 
Court’s discretion, again I can add little to what we have 
addressed ourselves to in the memorandum. Let me point 
out that as far as asking for nothing special, Mr. McGlothlin 
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wrote me a letter some time after post-trial in this case, in 
which he suggested, which he does not suggest in his memo- 
randum, that although they hadn’t made, the defendants 
hadn’t made a precise calculation of the amounts of cost, 
that they estimated it was, that their cost that they would 
be entitled to was in the neighborhood of $100,000, and he 
didn’t have any up-to-date information with respect to the 
financial position of the plaintiff. 


THE COURT: Well, I think that is immaterial, whether 
the plaintiff has any finances or not, and I don’t think it 
should enter into it. 


MR. LAYNE: But let me point out a further factor 
that Your Honor touched on at the time just as we recessed, 
and that is that at no point in this case has Your Honor 
allowed costs to any of the parties, whether they prevailed, 
as the 23 defendants prevailed at the time of trial on the 
main case, nor have costs been allowed, although re- 


quested, in the case of the plaintiff on their various coun- 
terclaims. 


25 It is asserted here that there was no trial on any of 

the counter-claims. That is not correct. There was an 
opening statement to the jury with respect to the antitrust 
counter-claim, and subsequently it was argued out at a later 
time, that the evidence that was introduced in the main trial 
of the case was to be used in connection with the counter- 
claims, and at the time the counter-claims were severed, 
summary judgment was entered. 


Thus the defendants were given the right to counter- 
claim and given the right to rely upon any evidence in the 
trial record of this case, and to produce anything that was 
in the trial record. As a matter of fact, it was plaintiff's 
Exhibit No. 37-A through C or D, as the case may be, from 
which the counter-claiming parties asserted their right to 
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collect their entire damages, as far as that is concerned, an 
exhibit, incidentally, which had been prepared in response 
to an interrogatory which had been filed by the counter- 
claimants as well as the defendants in the main case. 


Now, these counter-claims were an important part all 
through the trial, and insofar as any assertion on my part 
that there was no use or any purpose but delaying the trial, 
it is referred to in the memorandum, and the counter-claims 
posed to my mind extensive expense, on which we were not 

given costs, and in which regard I told the Court of 
26 Appeals as I told this Court, that the counter-claims 

were used for the purpose of delay. Just before the 
trial of this case the counter-claimants and the defendants 
sought a stay, and notwithstanding argument before the 
Court, it was denied, and it was claimed in that argument 
that Riss had operated unlawfully and they were entitled 
to damages thereby. 


The decision by this Court dismissing these counter- 
claims was an important and vital part of their case, and 
that they must appeal, that it was doubly important, and 
they were entitled to these damages. But the Court of Ap- 
peals denied the stay of the trial, and giving them the right 
obviously to appeal at the close of the case, but no appeal 
was taken from that order, although it was there asserted 
for example, that it was vital to them. 


Now, Your Honor, there is one further point that was 
made, that it is difficult to allocate costs, and yet when we 
filed the memorandum, and I filed an affidavit in which I 
attempted to allocate the hours that I spent in the trial 
among the various items, I had no difficulty in determining 
some allocation of this matter, and it is true that in coun- 
sel’s time I made an allocation. Now, Mr. McGlothlin filed 
a memorandum along with other counsel on March 10, 1961, 


22 Transcript of Proceedings 


in this case, in response to my affidavit on motion for 
counsel fees, in which he says himself that the task of 
27 unscrambling the time spent on the various aspects of 
this proceeding has not been done by the plaintiffs, 
and counsel doesn’t do so, and he totals a number or hours 
in that memorandum in which it is impossible to analyze 
the time. Apparently, it goes somewhat differently today. 
I think you have the discretion, Your Honor, and I think 
the rules give it to you, and you have an area that we can 
respectfully say it should be exercised. 


THE COURT: Mr. McGlothlin. 
MR. MeGLOTHLIN: I will be brief, Your Honor. 


With respect to the form of judgment, like Mr. Layne, 
Iam trying to determine in my own mind what the different 
effects would be of a simple judgment or a judgment dis- 
missing the complaint. My suggestion would be, Your 
Honor, that I know my clients who received the first judg- 
ment were perfectly satisfied with it, and it has been treated 
as a final disposition of the case. 


THE COURT: They considered it, I take it, to be a 
final judgment. That is the only thing I am concerned with. 
I want to be sure it is final. 


MR. McGLOTHLIN: I believe the recitals would have 
to be simple, whatever the form. The plaintiff took nothing 
out of the case, and the complaint is now dismissed. 


I urge Your Honor to pay no attention to the statement 

that this is an exceptional case and therefore discretion 

28 should be exercised. This case is exceptional in its 

length, to be sure, but what makes it exceptional for 

the purpose of costs? Are there particular circumstances 

that mean we should be denied them? I say because it is 
exceptional in length is never a reason for that. 
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And looking to the counter-claims, you have five defend- 
ants before you. The others are not here; they were dis- 
missed a long time ago. Of these five before you, four never 
filed a counter-claim. Should they be denied their costs? Is 
there a rational basis for denying it? I say to you the fact 
that some people did not file counter-claims or lost them is 
no reason to deny costs to these defendants. 


Now, finally, I come down to this talk and argument with 
respect to the counter-claims. As I have already pointed 
out, Mr. Layne states that he spent a minimum part of his 
time with respect to them. It is of some interest to note, 
and Your Honor will recall that is not correct, and in their 
compilation of it, the plaintiff filed a bill for costs, and the 
plaintiff’s costs came to something over $100,000. 


THE COURT: That is the first time I heard of that. 


MR. McGLOTHLIN: Well, that is the principal item in 
that motion, which he claims dealt with the main case, and 
in which he obviously didn’t get costs. 


Your Honor is faced here today with the successful 
29 five defendants in a long case, extremely long, and in 
that sense is there a valid basis for denying them costs? 


Thank you. 


OPINION OF THE COURT 


30 THE COURT: Gentlemen, I recall that I gave this 

matter careful consideration before denying costs to the 
twenty-three successful defendants. Counsel for plaintiff 
stated in his reply to Motion of Remaining Defendants for 
Entry of Judgment with Costs, filed in this Court on Sep- 
tember 10, 1962, to which he attached a memorandum pre- 
pared by the Court at the time it denied costs to the above 
defendants, that it was within the discretion of the Court 
to deny costs. The Court felt at the time it denied costs, 
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that it had discretion under Rule 54(d) to do so. I can’t say 
anything more than that. This appears in the memorandum 
prepared by the Court. 


Now, gentlemen, nothing has occurred since then to 
change the Court’s opinion in this case. The Court feels it 
was right in interpreting Rule 54(d) to mean that it is 
within the discretion of the Court to deny costs in this case, 
and, therefore, that will be the ruling of the Court. 


I will ask counsel to prepare an order so that there will 
be no question but that this is a final judgment. 


Incidentally, if you cannot get together on the language 
providing for the dismissal of the complaint, I will hear 
you further. 


I think counsel on both sides have filed very excellent 
31 memoranda. It is a very interesting question, and I am 
still hopeful that the defendants will be able to appeal 
this decision and get a ruling from the Court of Appeals 
on this question. You may not want to do this because of 
the expense and time involved, but it may come up in an- 
other case in the future. At any rate, that is the ruling of 
the Court and I will ask the reporter to incorporate in this 
oral statement of the Court, verbatim, everything that ap- 
pears in the memorandum attached to the opposition filed 
by the plaintiff. 


(The memorandum referred to by the Court 
above is as follows:) 
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UNITED STATES DISTRICT COURT 
For tae District or Cotumsi, 


C.A. 4056-54 


RISS & COMPANY, INC., 


Plaintiff, 
v. 


ASSOCIATION OF AMERICAN 
RAILROADS, et al., 
Defendants, 


MEMORANDUM 
“Discretion of Court in Awarding of Costs 


“Rule 54(d) Federal Rules of Civil Procedure, provides 
in part as follows: 


“Except where express provision therefor is made 
either in a statute of the United States or in these rules 
costs shall be allowed as of course to the prevailing 
party unless the Court otherwise directs. . 


Section 11-1517 of the D. C. Code provides in pertinent 
part as follows: 


“If any person...shall sue in any court... wherein 
the plaintiff or defendant might have costs ... and 
that any verdict happen to pass by any lawful trial 
against the plaintiff... then the defendant . . . shall 
have judgment to recover his costs against every such 
plaintiff .. . and that to be assessed and taxes by the 
discretion of the judge. ... 


(“The sharp issue therefor is whether Sec. 11-1517 is a 
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‘statute of the United States’ under the provision of Rule 
54(d), as to deny discretion in the District of Columbia in 
the awarding of costs, or whether such provision is no 
longer controlling.) 


“The Deputy Clerk of the District Court advises that for 
twenty-two years since the adoption of the Federal Rules, 
it has been the position of this office that the trial judge has 
discretion under the provisions of rule 54(d), and that 
Section 11-1517 has never been construed by his office to 
deny the trial court such discretion. 


“The following circumstances are also relevant to 
whether Section 11-1517 is controlling on this point. 


“Tn 1952 the rules of the Municipal Court of the District 
read as follows: 


33 “ ‘Except where express provision therefore is made 
either in a statute or in these rules, costs shall be 
allowed as of course to the prevailing party...’ 


(Mun. Ct. D.C. rule 54(d)—repealed) 


“In Slater v. Cannon, 93 A. 2d 92-95 (Mun. Ct. App. D.C. 
1952), Judge Cayton, writing for a unanimous court, had 
occasion to consider the validity of this rule (which did not 
give the court any discretion in the matter of costs.) In 
considering a situation where the trial court had not 
awarded costs to a winning plaintiff, the Municipal Court 
of Appeals cited the Municipal Court rule and then stated: 
‘This is unlike the corresponding Federal Civil Rule 54(d) 
which in addition to the language quoted from the Muni- 
cipal Court rule contains the following “unless the court 
otherwise directs” ’. Under the Federal rule the trial court 
has some discretion in the matter. But the Municipal Court 
Tule does not allow any discretion. The rule may be unwise 
and unduly restrictive; but we perceive no reason for hold- 
ing it unreasonable as a matter of law. (93 A.2d at 95) 
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“Taking a hint from Judge Cayton’s opinion, the rules 
committee for Municipal Court revised their rules six 
months later to conform with the wording of FRCP rule 
54(d) giving the court discretion. (On June 22, 1953, the 

Rules of the Municipal Court, rule 54(d), was amended 
34 to include the words ‘unless the Court otherwise di- 
rects.’) 


“Section 11-1517 is based on a four hundred year old 
English statute, 23 Henry 8, ch. 15, Sec. 1, 1513. Generally, 
the way this statute found its way into the D. C. Code is 
as follows: In 1801, an Enabling Act adopted as the laws 
for the newly-created District of Columbia, the then-exist- 
ing law of the state of Maryland (which was of course de- 
rived from the English Common Law), and certain English 
statutes which were then in common usage. In 1901, a Con- 
gressional statute codified all the then existing law of the 
District and continued in effect this provision. Mr. Justice 
Cox headed this codification committee — the Code was 


divided into two parts, the first relating to the general laws 
and the second relating to laws applicable to the District 
of Columbia as such. Judge Cox, in an address to the Dis- 
trict of Columbia Historical Society on December 5, 1898, 
stated in regard to these old English and Maryland and 
Virginia statutes: 


“<The old English statutes and some of the old Mary- 
land statutes abound in antiquated English and re- 
dundant verbiage, which it was unnecessary to reenact 
and many provisions in them are now applicable and 
obsolete by reason of changes in the practice of the 
Courts . . . but it was historically correct to print the 
entire statutes containing them.’ 


(I am advised by the Attorney-advisor to the Muni- 
cipal Court of Appeals (who is a member of the pres- 
ent D. C. Code Revision Committee) that a search of the 
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archives discloses no legislative history of the 1901 Codifi- 
eation which would be helpful in ascertaining the reason 
for leaving this provision in that codification other than 
the ones described in the excerpts from Judge Cox’s speech 
(above).) 


“The provisions of the proposed revision to the D. C. 
Code (which has not yet passed the Congress) state: 


“The following British statutes, heretofore classified 
to Part II of the District of Columbia Code, 1951 edi- 
tion .. . have no further force and effect in the District 
of Columbia.’ (12) 23 Henry VIII (1531) Chapter 15, 
Section 1 (D.C. Code 1951 ed. See. 11-1517) 


“The report of the House Committee on the Judiciary, 
reporting on HR 8857, S6th Cong. (the proposed revision) 
lists in table VI, Section 11-1517 as one of the English 
statutes which are ‘omitted (from the revision) but not 
repealed’. The reason for the omission is listed as ‘obsolete; 
see 28 U.S.C. Sec. 1920 and F.R.C.P. rule 54(d) ‘The reason 
why some of these British statutes are merely omitted from 
the proposed revision and not specifically repealed is ‘many 

of the British statutes set out in the 1951 and other 
36 compilations while they may have been considered as 

technically being in force in the District, not only are 
archaic in language but actually can have no present appli- 
cation in the District or are obsolete.’ . . . the statutes which 
are included in the table of omission are not included in 
the proposed schedule of repeals ‘because it was discovered 
that they had already been repealed, or that they were 
based on British statutes which technically could not be 
repealed ... (H. R. on H. R. 8857 pp. 2-3). 


“Further the Codification Act of 1901 contained a general 
repeal provision which stated that all British statutes in 
force in Maryland on February 27, 1801 were applicable in 
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the District ‘except insofar as the same are inconsistent 
with subseqeunt legislation by Congress.’ “Comment: 


“Though ‘repeals by implication’ are not favored, it ap- 
pears evident that Section 11-1517 has been repealed either 
by usage or implication in view of the many references to 
it as ‘obsolete’ in the various reports and the fact that it 
has never been followed since the adoption of the Federal 
rules. Further, under the ‘catch-all’ provision of the 1901 
act it would scem to be inapplicable since 1938 as ‘incon- 
sistent with subsequent legislation by Congress’ (i.e. rule 
54(d) FRCPP. 


“The phrase ‘except as provided in a statute of the 

United States’ in rule 54(d) would seem to apply to 

37 statutes of general nation-wide application and not to 

a statute which has always been contained in part II 

of the D. C. Code (which Judge Cox characterized in 1898 

as relating to statutes ‘applicable to the District of Colum- 
bia as such’.)” 


(Thereupon the instant hearing was concluded. ) 


Verdict and Judgment 


IN THE 
UNITED STATES DISTRICT COURT 


For tur District or CotumBIa 


C.A. 4056-54 


RISS & COMPANY, INC., 
Plaintiff, 
v. 


ASSOCIATION OF AMERICAN 
RAILROADS, et al., 
Defendants. 


[Filed October 17, 1962] 


VERDICT AND JUDGMENT 


This cause having come on for hearing on the 5th day of 
January, 1960 before the Court and a jury of good and 
lawful persons of this District, to wit: 


Mrs. Mary E. Shaw Mr. James E. Jones 

Mrs. Sarah E. Smith ’ Miss Grace M. Hinze 

Mr. Ethan Walther Mr. Joseph E. Leszeynski 
Mr. Charles H. Purce Mrs. Agnes R. Stover 
Mrs. Lillian W. Harry Mr. Wesley T. Bellamy 
Mrs. Mabel K. Wells Miss Nellie R. Boyette 


who, after having been duly sworn to well and truly try the 
issues between Riss & Company, Inc., plaintiff, and Asso- 
ciation of American Railroads, ef al., defendants, and after 
this case was heard and given to the jury in charge, they, 
upon their oath, having said upon the 5th of November, 
1960, that the jury found for the plaintiff against defend- 
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ants Association of Western Railways, Traffic Executive 
Association-Eastern Railroads, Eastern Railroad Presi- 
dents Conference, Carl Byoir & Associates, Inc., and The 
Pennsylvania Railroad Company; and that the total amount 
of the jury’s verdict was “None”; 


And this Court having refused to accept the said verdict, 
and the jury having thereafter returned a second verdict 
for plaintiff against the said five defendants in the amount 
of Seventy-five Thousand Dollars ($75,000.00) ; 


And pursuant to said second verdict this Court having 
further adjudged on November 8, 1960, that the plaintiff 
recover of defendants Association of Western Railways, 
Traffic Executive Association-Eastern Railroads, Eastern 
Railroad Presidents Conference, Carl Byoir & Associates, 
Inc., and The Pennsylvania Railroad Company the sum of 
Two Hundred Twenty-five Thousand Dollars ($225,000.00), 
plus a reasonable attorney’s fee to be thereafter fixed, to- 
gether with costs; 


And this Court having entered an order on March 20, 
1961, directing said five defendants to pay to plaintiff as an 
attorney’s fee the sum of One Hundred Twelve Thousand 
Five Hundred Dollars ($112,500.00) ; 


And said five defendants having appealed to the United 
States Court of Appeals for the District of Columbia from 
the judgment of November 8, 1960, against them and from 
the order of March 20, 1961; 


And said Court of Appeals on January 25, 1962, having 
ruled that the jury’s original verdict was valid and judg- 
ments for all the defendants should have been entered upon 
it, and having entered its judgment reversing the said judg- 
ment and order, and having remanded the case to this Court 
with directions to enter judgment for the said five defend- 
ants and against plaintiff, and to award the said defendants 
‘a part of their costs on appeal in the amount of Seven 
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Thousand Four Hundred and Seventy-six Dollars and 
Twenty-three Cents ($7,476.23) ; 


Wherefore, It Is Ordered And Adjudged, That the said 
plaintiff take nothing by this action as to defendants Asso- 
ciation of Western Railways, Traffic Executive Association- 
Eastern Railroads, Eastern Railroad Presidents Confer- 
ence, Carl Byoir & Associates, Inc., and The Pennsylvania 
Railroad Company; that the said defendants go hence with- 
out day, be for nothing held, and be without costs in this 
Court, and be allowed costs on appeal in the amount of 
Seven Thousand Four Hundred and Seventy-six Dollars 
and Twenty-three Cents ($7,476.23) ; 


And It Is Further Ordered And Adjudged, That the 
second adjudging Paragraph of this Court’s Verdict and 
Judgment, filed November 8, 1960, and the reciting portions 
of the said Verdict and Judgment, filed November 8, 1960, 
inconsistent with this Verdict and Judgment, be, and they 
hereby are, vacated; 


And It Is Further Ordered And Adjudged, That this 
Court’s Order of March 20, 1961, awarding an attorney’s 
fee to plaintiff in the sum of One Hundred Twelve Thou- 
sand Five Hundred Dollars ($112,500.00) be, and it hereby 
is, vacated. 

Harry M. Hunt, Clerk. 
By Direction of 


Joun J. Sica, Judge 
10/17/62 


Seen: 


James H. McGuoranm 
Attorney for all Defendants 
for this purpose 


Lester M. Brmceman 
Attorney for Plaintiff 


Notice of Appeal 
IN THE 
UNITED STATES DISTRICT COURT 


For tHe District or CotumsBra 


C.A. 4056-54 


RISS & COMPANY, INC., 


Plaintiff, 
Vv. 


ASSOCIATION OF AMERICAN 
RAILROADS, et al., 


Defendants. 


[Filed November 16, 1962] 


NOTICE OF APPEAL 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of Appellee, the questions are: 


1. Whether a Sixteenth Century British statute, absorbed into the 
post-Revolutionary common law of Maryland, becomes a "statute of the 
United States" by virtue of an Act of Congress generally incorporating 
into District of Columbia law British statutes "in force in Maryland" in 
1801 ? 


2. Where no other question remains for appellate disposition, 
should this Court undertake to redetermine, on the cold record, the 
propriety of a trial judge's exercise of a clearly granted administrative 
discretion in allocating court costs among the parties to litigation over 
which he presided ? 


3. Where appellants attack a District Court order as an abuse of 
discretion, but present a record establishing the existence below of fac- 
tors generally conceded, judicially, to justify the challenged exercise of 
discretion, should this Court grant appellants’ prayer for remand with 


directions to enter judgment for them ? 


STATEMENT OF QUESTIONS PRESENTED 
TABLE OF CASES 

COUNTERSTATEMENT OF THE CASE 
STATUTES INVOLVED 

SUMMARY OF ARGUMENT 


ARGUMENT . 5 - . 


I. The Statute of 23 Henry VIII, D.C. Code 
Section 11-1517, Is piainly apace 
To This Case 


The Appeal Should Be Dismissed Because 
Appellants Have Not Shown That The Dis- 
trict Court Lacked Legal Power To Exer- 
cise Its Discretion E 


- Appellants Have In Any Event Failed To 
Make Any Showing That They Are Entitled 


To The Relief They Seek 


CONCLUSION 


TABLE OF CASES 
*A. B. Dick v. Marr, 197 F.2d 498 (Gna Cir. eae cert. den. 344 v. S. 378, 
reh. den. 344 U.S. 905 . 2 . 11,12 


Andersen, Meyer & Co. v. Fur & Wool peirading Co., Ltd., 
14 F.2d 586 (9th Cir. 1926) . eke 11 


Association of Western Railways, et al. v. Riss & Co., Inc., 
112 App.D.C. 49, 299 F.2d 133 (1962), cert.den. 370 U.S.916 | . 5, 12, 16 


Atlantic Coast Line RR Co. v. Riss & Co., Inc., 105 “es D.C. 380, 
267 F.2d 657, 267 F.2d 658 (1958) . " 3 bes - 3,12 


Barnes Co., et al. v. International Harvester Co., et a 
145 F.2d 915 (7th Cir. 1945), cert.den. 324 U.S. 850 . sees 


Bowman v. West Disinfecting Co., 23 F.R.D. 280 (E.D. N.Y., 1960) . 


Brunswick-Balke-Collender Co. v. American Bowling & Billiard Corp. 38 
150 F.2d 69 (2d Cir. 1945), cert.den. 326 U.S. 757. 4 


Burlingame v. Manchester, 44 App.D.C. 335 (1916) 
*Challenger, Inc. v. Durno, 245 F.2d 812 (5th Cir. 1957) . 


(iv) 


Chicago Sugar Co. v. American Refining Co., 
176 F.2d 1 (6th Cir. 1949) . 


Cold Metal Process Co., et al. v. Republi Steel Cortes ne 
233 F.2d 828 (6th Cir. 1956) . “ . -11, 15, 16, 17 
cert.den. 352 U.S. 891 


District of Columbia v. Thompson Co., 346 U.S. 100 (1953) 


Eastern Railroad Presidents Conference, et al. v. Noerr Motor Freight, 
et al., 365 U.S. 127 (1961), reh.den. 365 U.S. 875. . : 


Fifth Congregational Church v. Bright, 28 App.D.C. 229 (1906) 


Forrest v. Hanson, 1 Cranch C.C. 63, 9 Fed.Cas. 456 
(C.C. D.C., 1802) t f c 7 


Fraser v. District of Columbia, et al., 7 Mockey 150 
(Sup.Ct., D.C., 1889) 


Howard v. Wilbur, et al., 166 F.2d 884 on Cir. en 


Jones v. Schellenberger, 225 F.2d 784 “Gea Cir. 1282) 
cert.den. 350 U.S. 989 “ 


Lichter Foundation, Inc. v. Welch, 269 F.2d 142 (6th Cir. 5050} 


*Manoukian v. Tomasian, 99 App.D.C. 57, 
237 F.2d 211 (1956), cert.den. 352 U.S. 1026 


McWilliams Dredging Co., et al. v. Pensstment of lect of saa 
187 F.2d 61 (5th Cir. 1951) . ¢ 


*Moran v. Washington Ry. & Electric Co., 64 BADD: D.C. 3, 
73 F.2d 384 (1934) : : é 11 


National Transformer Corp., et al. v. France oe. Co., 
215 F.2d 343 (6th Cir. 1954) 2 ‘ 5 : s 15, 16, 17 


*Newton v. Consolidated Gas Co., 265 U.S. 78 (1924) . ¢ : 11, 12, 15 


Ring v. Authors League of America, Inc., et al., 186 F.2d 637 
(2d Cir. 1951), cert.den. 341 U.S. 935, reh den. 342 U.S. 843 


Riss & Co., Inc. v. Association of American Railroads, et al., 
170 F. Supp. 354 (D.C., 1959), motions for leave to file pet. 
for cert.den. sub nom. Atlantic Coast Line RR Co., et al. 
v. Riss & Co., Ine., 105 App.D.C. 382, 267 F.2d 659 ee 
and 361 U.S. 804 (1959) ‘ 


Riss & Co., Inc. v. Association of American Railroads, et al., 
178 F. Supp. 438 (D.C., 1959) motions for stay and for leave 
to file pet. for cert. den. sub nom. Atchison, Topeka & Santa 
Fe Ry. Co., et al. v. Riss & Co., Inc., App.D.C. No. 15,476. - 2, 3,12, 16 


Siegfried v. Kansas City Star, 298 F.2d 1 ee Cir. ee 
cert.den. 369 U.S. 819 : 


*Srybnik v. Epstein, 230 F.2d 683 (2a c Cir. 1956) 
The James MeWilliams, 49 F.2d 1026 (2d Cir. 1931) 


(Vv) 


United States v. Arizona Canning Co., 212 F.2d 532 (10th Cir. 1954) 
United States v. Bowden, 182 F.2d 251 (10th Cir. 1951) . | 
United States v. Knowles Estate, et al., 58 F.2d 718 (9th Cir. 1932). 
Vincennes Steel Corp. v. Miller, 94 F.2d 347 (5th Cir. 1938) . 
Walker v. Lee, et al., 71 F.2d 622 (9th Cir. 1934) | 
Warner v. Godfrey, 17 App.D.C. 102 (1900), rev. 186 U.S. 365 


Washington & Georgetown RR Co. v. American Car Co., 
5 App.D.C. 542 (1895) . ° 


Williams v. Sawyer Bros., Inc., 51 F.2d 1004 om Cir. =p 2 
Wilson v. Eberle, 18 F.R.D. 7 (D. Alaska, 1955) 


STATUTES AND RULES 


Clayton Act 
Section 4, 15 U.S.C. 815, 38 Stat. 731 


District of Columbia Code 
Section 11-1517 (23 Henry 8, Ch. 15, §1, 4 Jac.1, Ch. 3, $2) | 
Section 49-301, 31 Stat. 1189, Ch. 854, §1 | 


District of Columbia Organic Act of 1801 


Section 2, 2 Stat. 103, Ch. 15, §2 (D.C. Code, p. XXVI) 


Federal Rules of Civil Procedure 
Rule 54(d) 5 4 7 . * : . ' 6, 8,9, 10, 14 


Anited States Court of Sippeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 17,489 


THE ASSOCIATION OF WESTERN RAILWAYS, ET AL., 
Appellants, 


RISS & COMPANY, INC., 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This is the sixth time in the eight-and-a-half year history of this 
litigation that this Court's jurisdiction has been invoked by Appellants 
and other defendants below. The proceedings below began in September, 
1954, when Riss filed its Complaint charging these Appellants and 85 


2 


other defendants (J.A.* 1-20) with a conspiracy to monopolize, and to 
eliminate the competition of Riss in, transportation of ammunition and 
explosives for the United States, in violation of Sections 1 and 2 of the 
Sherman Act, 15 U.S.C. §§1,2. In 1961, nearly seven years after the 
Complaint was filed and some months after the trial below had ended, 
the Supreme Court held, in Eastern Railroad Presidents Conference, 

et al. v. Noerr Motor Freight, et al., 365 U.S. 127 (1961), that many of 
the overt acts charged by Riss in the original Complaint - e.g., collusive 
attempts to obtain restrictive legislation - were outside the reach of the 
Sherman Act. 


Riss had supplemented its Complaint in 1958, however, charging 
that the objectives of the conspiracy alleged in the 1954 Complaint had 
finally been achieved by a series of concerted reductions in unregulated 
rail rates on transportation of ammunition and explosives for the United 
States (J.A. 176-196). 


Neither Appellants nor any other defendant, at any time, sought to 
obtain summary disposition of the Complaint on its merits, either by 
motion to dismiss or for summary judgment. 


Prior to the filing of the supplement to the Complaint, Appellant 
Pennsylvania and 13 other defendant railroads, members of Appellants 
ERPC, AWR, and/or TEA-ER, had filed certain "common law" counter - 
claims seeking from Riss over $10,000,000 in damages. These damages 
assertedly accrued from Riss's alleged violations of the counterclaim- 
ants’ supposed common law right to be free from competition violative 
of their "franchises." Each of the Western counterclaims also charged 
Riss, in effect, with libeling the business of the counterclaimant. The 
Trial Court summarily dismissed these counterclaims, on Riss's motion. 


* "J.A." references are to the Joint Appendix filed in this Court in Nos. 16,206, 
et al. By Order of this Court dated January 9, 1963, Appellants’, motion to permit 
reliance on that record, for purposes of this appeal, was granted. 


178 F. Supp. 438 (1959), and see J.A. 434. Riss was not awarded costs. 
This Court forestalled the counterclaimants' attempt, shortly before the 
scheduled trial date, to delay the trial pending review of the summary 
dismissal; and in mid-trial refused to review that dismissal (App. D.C. 
No. 15,476, Order of December 23, 1959; cert. den. Order; of March 7, 
1960). 


After Riss supplemented its Complaint, the Pennsylvania and 11 
railroad members of AWR, among others, also filed "antitrust" counter- 
claims against Riss, charging Riss with an injurious rate-fixing con- 
spiracy violative of the Sherman Act (J.A. 201-208). Trial of the issues 
raised by these counterclaims commenced simultaneously with the trial 
on Riss's Complaint as supplemented (J.A. 1126-1128). | 

The case went to trial in January, 1960, against these Appellants 
and 23 other defendants,? after a number of unsuccessful efforts by 
many of them in the Trial Court and this Court to defer action by re- 
ferring one of the issues to the Interstate Commerce Commission for 


an advisory opinion. 2 


Riss, Appellants, and other defendants introduced during the 


course of the trial a mass of evidence relating, inter alia, to rail and 
| 


1 sixty-two of the original 90 defendants had previously been dismissed from 
the case. Riss had voluntarily dismissed 31 "peripheral" defendants in October, 
1959, after substantial completion of its discovery (J.A. 330, 350-355); two were 
dismissed pursuant to a covenant not to sue, granted in consideration of a money 
payment (J.A. 353-356); the remaining 29 had been dismissed for improper serv- 
ice or venue, or by stipulation of the parties, in the early stages of the proceed- 
ing (see, e.g., J.A. 57, 58, 100-107). All of those defendants were dismissed 
without costs to either party. 


A number of the 31 defendants dismissed by Riss as "peripheral" simultan- 
eously dismissed various counterclaims against Riss, without payment of costs 
to them; J.A. 351-352. 


2 FN 270, 274; Atlantic Coast Line RR Co., et al. v.Riss & Co.,105 App.D.C. 
380, 267 F.2d 657 and 658 (1958); 170 F. Supp. 354 (1959), motions for leave to 
file petitions for writs of certiorari denied 105 App. D.C. 382, = F.2d 659 
(1959), 361 U.S. 804 (1959). 
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motor rates for movement of ammunition and explosives; to railroad 
costs and rate-making procedures; to government policy and practice 
respecting the allocation of explosives traffic among carriers and 
among types of carriers. The antitrust counterclaimants, in a series 
of memoranda not completed until mid-trial, stated their reliance upon 
that evidence, and upon data obtained from massive discovery proceed- 
ings against Riss, for proof of their counterclaims (J.A. 333-338, 359, 
360, 439, 440, 446, 637-832, 855, 860, 865, 866). For their proposed 
proof of injury and damages, they relied entirely upon voluminous ex- 
hibits compiled by Riss in response to the Pennsylvania's interroga- 


tories, detailing for a nine-year period every shipment of ammunition 
and explosives moved by Riss (J.A. 336, 337, 855-860, 4315-4318).° 


After the counterclaimants' full revelation of the nature of their 
cases against Riss, and before commencement of that aspect of the trial 
relating exclusively to those antitrust counterclaims, the Trial Court 
ordered their severance from the trial of the Complaint (J.A. 833, 2908). 


Ten months from its beginning, that trial ended with a jury verdict 
construed by the Trial Judge as unequivocally acquitting all defendants 
other than the five Appellants. As to those five, the jury found "for Plain- 
tiff" against the Appellants; and "$None" as "the total amount of your 
verdict." Upon the refusal of the District Court to accept this verdict, 
and its instruction that the jury reconsider its verdict, the jury returned 
a verdict that had been altered by crossing out the word "None" and in- 
serting ''75,000." 


Judgment was entered for the 23 defendants acquitted under both 
verdicts. They were awarded no costs, and filed no appeal from that 


$ As to the types of evidence described in the text references, see, €.g., testi- 
mony of witnesses Edson, excerpted at J.A. 1527 et seq.; Hummer, J.A. 1540 et 
seq.; Tait, J.A. 1595 et .seq.; Flanagan, J.A. 1907 et seq.; Yount, J.A. 2090 et seq.; 
Birk, J.A. 2123 et seq.; Mahoney, J.A. 2177 et seq.; Wright, J.A. 2194 et seq.; 
Pierre, J.A. 2399 et seq., 2734 et seq.; Lind, J.A. 2516 et seq.; Coe, J.A. 2521; 
Peterman, J.A. 2522; etc. 


aspect of the judgment. Judgment was entered for Riss against Appel- 
lants. Costs and attorney's fees were awarded to Riss pursuant to the 
mandate of Section 4 of the Clayton Act, 15 U.S.C. §15 ee A. 2940, 2968, 
4296-4300). 


The Trial Court thereafter granted Riss's motion for summary 
judgment on the pending antitrust counterclaims. Riss was awarded no 
costs (J.A. 835, 1013, 4305, 4313). : 

The antitrust counterclaimants consolidated their appeal from the 
latter judgment with that of these Appellants from the judgments adverse 
to them. This Court sustained the counterclaim judgment for Riss, but 
reversed the judgment for Riss on the Complaint. It remanded the latter 
aspect of the case for entry of judgment for these appellants on the 
jury's initial verdict. It held that 


"That verdict plainly meant that five of the defendants had 
conspired and plainly meant, also, that the conspiracy had 
not damaged Riss. Section 4 of the Clayton Act allows 
treble damages, and costs including an attorney's fee, to 
a person who is ‘injured in his business or BrOpE tty) by 
reason of anything forbidden in the antitrust laws.' 15 
U.S.C. §15. The ‘gist of the action is not merely the un- 
lawful conspiracy ... but is damage to the individual plain- 
tiff resulting proximately from the acts of the defendant 
which constitute a violation of the law.' [citations omitted]" 
299 F.2d 133, 135. 


The Trial Court did not award costs to the Appellants? when it en- 


tered judgment in their favor pursuant to this Court's mandate. 


Throughout the course of the entire litigation below, no defendant — 
whether dismissed before trial by order or stipulation, or successful 
before the jury — was awarded costs; by the same token, Riss was 
awarded no costs for its success in obtaining favorable judgments on no 
less than 26 different causes of action involving millions of dollars in 
potential liability, asserted against it by the trial defendants. 


. N.B., that in none of the prayers in their various answers did Appellants 
ERPC or Pennsylvania ask an award of costs (J.A. 24, 30, 199, 219). 


STATUTE INVOLVED 


The Organic Act of February 27, 1801, 2 Stat. 103, ch. 15, provides, 
in pertinent part: 


"Section 1. Be it enacted by the Senate and House of 
Representatives of the United States of America in 
Congress assembled, That...the laws of the state of 
Maryland, as they now exist, shall be and continue 
in force in that part of the said district, which was 
ceded by that state to the United States, and by them 
accepted as aforesaid." 


SUMMARY OF ARGUMENT 


1. Appellants verge on the frivolous in contending that the award 
of costs below was dictated by the supposed status, as a "statute of the 
United States," of a pre-Revolutionary British statute, incorporated into 
Maryland law in 1776. They rely for creation of the claimed status upon 
D.C. Code Section 49-301, which continued in force in this District all 
British statutes in force in Maryland in 1801. 


This Court held, in Manoukian v. Tomasian, 99 App. D.C. 57, 237 
F.2d 211 (1956), cert.den. 352 U.S. 1026, that D.C. Code Section 49-301 
accorded to such British statutes only the same status in this District 
that they had had in Maryland in 1801. British statutes deemed appli- 
cable to Maryland's situation in 1776 were treated thereafter asa part 
of the body of the common law of the State of Maryland. The Code pro- 
vision thus did not convert the British Act in question into a "statute of 


the United States," but merely incorporated it into the common law of 
this District. The District Court therefore had discretion, under Rule 
54(d) FRCP, to refuse to compel Riss to pay their costs. 


2. This Court has consistently applied the rule, generally ac- 
cepted throughout the Federal court system, that appeals seeking review 
only of lower court orders disposing of the administrative detail of court 
costs will not be entertained where the only issue ultimately remaining 


for appellate disposition is whether the lower court abused its discre- 
tion. 


The application of the rule against appellate review and favoring 


termination of litigation is particularly appropriate here, where the pro- 
ceedings below were unusually voluminous and complex. Those proceed- 
ings have now been concluded after a trial of extraordinary length and a 
number of appeals from various interlocutory and final orders of the 
District Court. If this Court were to consider this appeal on the merits, 
and if it were to grant Appellants the relief they seek, it would simply 
create additional District Court, and probably appellate, litigation. 


3. Even if this Court were to consider the substance of this appeal, 
Appellants under no circumstances could be granted the relief they seek, 
on the record they have presented here. They ask this Court only to di- 
rect entry of judgment for them. They thus assume the burden of show- 
ing this Court that under no reasonable view of the proceedings below 
could the Trial Judge have refused to require Riss to pay their costs. 
But even the fragmentary record they have presented here shows the 
presence of factors in the litigation below that have generally been ac- 
cepted as justifying the challenged disposition. 


The Trial Judge, faced with the alternatives of ascribing specific 
cost items to specific issues or specific counterclaims, and to a few of 
the defendants to a jointly-defended, multi-faceted, multi-party litiga- 
tion of unusual scope, concluded that, under all the circumstances, the 
parties should be left in statu quo. The record presented by Appellants 
negates their own argument that no reasonable view of the case would 


support that disposition. 


ARGUMENT 


| 
Every issue of substance in the complex litigation below has been 
finally resolved. Appellants now invite this Court to pick the bones of 
that litigation. They ask this Court to treat as appropriate for appellate 
| 
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review the question of the propriety of the District Court's disposition 

of the ancillary administrative matter of cost allocation among the parties. 
We shall show that this appeal in fact raises no issue appropriate for 
adjudication by this Court, and that the appeal should be dismissed. 


I. The Statute of 23 Henry VII, D.C. Code Section 
11-1517, Is Plainly Inapplicable To This Case 


The District, Court's disposition of the cost issue was unquestion- 
ably governed by Rule 54(d) FRCP. That Rule provides, in pertinent 
part: 

"Except when express provision therefor is made either 
in a statute of the United States or in these rules, costs 
shall be allowed as of course to the prevailing party un- 
less the court otherwise directs... ." 

Pursuant to the discretion accorded it by that Rule, the Court be- 
low left each party to bear its own costs, as it had done consistently 


throughout the long and prolix course of this litigation. 


The success of Appellants here depends upon the validity of their 
contention that an express provision of a "statute of the United States" 
deprived the lower Court of any legal power to exercise a discretion to 
deny them costs. The supposed "statute of the United States" on which 
they rely is a 1531.enactment of the British Parliament (23 Henry VIII, 
c. 15, §1), last amended in the reign of JamesI. That British statute, 
now reproduced in the District of Columbia Code and designated Section 
11-1517, provides, in pertinent part, that a defendant "shall have judg- 
ment to recover his costs" in any case in which "a verdict happen to 
pass by any lawful trial against the plaintiff.'' Appellants seek to con- 
vince this Court that that enactment is controlling by virtue of the catch- 
all provision of the D.C. Code enacted by Congress in 1901; D.C. Code 
§49-301. That Section provides that all British statutes "in force" in 
Maryland in 1801, presumably including the one on which Appellants rely 
here, "shall remain in force" in this District. D.C. Code §49-301 appar - 


ently replaced the clause originally included in the Organic Act of 1801, 


providing that "the laws of the state of Maryland, as they now exist shall 
. continue in force" within the present boundaries of this District, 2 
Stat. 103, ch. 15, sec. 1. 


This Court need not determine here whether the statute of Henry 
VIII is now "in force" in this District; and District of Columbia v. 
Thompson Co., 346 U.S. 100 (1953), is neither controlling nor relevant. 


The decisive issue upon which Appellants’ position turns is whether the 
British statute is a "statute of the United States" within the meaning of 
Rule 54(d). It plainly is not, nor was it converted to that status by Con- 


gressional enactment of D.C. Code §49-301. 


This Court had occasion to consider virtually the identical ques- 
tion raised here in Manoukian v. Tomasian, 99 App. D.C. 57, 237 F.2d 
211 (1956), cert. den. 352 U.S. 1026. It said there, in considering the 
status of pre-Revolutionary British statutes blanketed into the law of the 
District by 49-301, that they | 


-are not themselves acts of EAC oneness passed for the 
poten. of the District. . 


"The congressional reference to old British laws in [ §49- 
301] gives to those laws only ‘that force which they pre- 
viously had in this tract of territory under the laws of 
Maryland.’ See Bank of Columbia v. Okely, 1819, 4 Wheat. 
234, 242, 17 U.S. 234, 242, 4 L.Ed. 559. Whati was the 
force which the statute of 1752 'previously had'? 


"British statutes antedating the Declaration of Independence 
have almost universally been regarded as having the effect 
of judicial precedent, rather than legislative enactment. 
'The common law of the mother country as modified by 
positive enactments, together with the statute laws which 
are in force at the time of the emigration of the colonists, 
becomes in fact the common law rather than the common 
and statute law of the colony. The statute law of the 
mother country, therefore, when introduced into the colony 
of New York, by common consent, because it was appli- 
cable to the colonists in their new situation, and not by 
legislative enactment, became a part of the common law 
of this province.' Bogardus v. Trinity Church, N.Y. Ch. 
1833, 4 Paige 178, 198, affirmed N.Y. Ct. of Errs. 1835, 
15 Wend. 111. [footnote omitted] Such statutes are for 
many purposes considered part of our common law. ..to 


be applied by American courts like the common law, rather 
than like enactments of our own legislatures. In substance, 
they have been received here as 'part of our judicial heritage,’ 
. and should be interpreted and applied as such." 
237 F.2d 211, 214, 215; and see Vincennes Steel Corp. v. Miller, 94 F.2d 
347 (5th Cir. 1938), at 348, and Forrest v. Hanson, 1 Cranch C.C. 63, 9 


Fed. Cas. 456 (C.C. D.C., 1802). 


It is thus entirely clear that D.C. Code 11-1517 is not a statute of 
the United States, and that the Trial Court undoubtedly had a power under 
Rule 54(d) to exercise discretion in the award of costs;> United States v. 
Bowden, 182 F.2d 251 (10th Cir. 1950). 


Il. The Appeal Should Be Dismissed Because Appellants 
Have Not Shown That The District Court Lacked Legal 
Power To Exercise Its Discretion 


Absent a basis for reliance upon D.C. Code 11-1517, Appellants 
are deprived of any substantial ground for appeal. They are now left 
with the naked contention that the Trial Judge abused the discretionary 
power he undoubtedly had. But the rule consistently followed in this 
Circuit is that an appeal raising only issues relating to the award or 
denial of costs by a lower court will not be entertained, where all is- 
sues, other than a mere claim of abuse of discretion, have been mooted; 
Fraser v. District of Columbia, et al., 7 Mackey 150 (Sup.Ct. D.C., 1889); 
Washington & Georgetown RR Co. v. American Car Co., 5 App. D.C. 542 


> D.C. Code Section’ 11-1517 is inapplicable otherwise as well. Section 11-1517 
directs an award of costs to defendant in situations where "any verdict happen to 
pass by any lawful trial against the plaintiff...."" (Emphasis added.) The verdict 
reinstated by this Court was one "For Plaintiff" for no damages. This Court held 
that that kind of verdict, in this action under Section 4 of the Clayton Act, entitled 
defendants to a judgment. But it is not a "verdict...against the plaintiff." For 
cases where similar verdicts were held verdicts "for plaintiff" for cost purposes, 
see Wilson v. Eberle, 18 F.R.D. 7(D.Alaska, 1955); Bowman v. West Discpieetas 
Co., 23 F.R.D. 280 (E.D. N.Y., 1960); and see also Ring v Ring v. Authors League of 
America, Inc., et al., 186 F. 2d 637, 641 (2d Cir. 1951), cert. den. 341 U.S. 935, 
reh.den. 342 U.S. 843, and cf. Siegfried v. Kansas City Star, 298 F.2d 1 (8th Cir. 
1962), cert. den. 369 U.S. 819. 


(1895); Warner v. Godfrey, 17 App. D.C. 102 (1900), rev. on other 
grounds 186 U.S. 365; Fifth Congregational Church v. Bright, 28 App. 
D.C. 229 (1906); Burlingame v. Manchester, 44 App. D. c. 335 (1916); 
Moran v. Washington Ry. & Electric Co., 64 App. D.C. 3, 73 F.2d 384 
mrs That rule is generally applied throughout the Federal court sys- 
tem,® and has been since before the promulgation of the Federal Rules. 


The rationale for the rule was made explicit in the Moran case, 
supra, and in Newton v. Consolidated Gas Co., 265 U.S. 78 (1924). This 
Court said in Moran: | 


"The matter of costs, when independent of the main ques- 
tions in litigation, is ordinarily not open to appeal or re- 
view. To entertain such appeals would not only interfere 
with the finality of judgments, but would open the door to 
great abuse as a means of delay in the execution of judg- 
ments, and encourage a multiplicity of suits."' r 73 F.2d 
384 


And the Supreme Court said in Newton, speaking through Chief Jus- 
tice Taft: 


"The rule forbidding appeals from decrees for Tee only 
is easily deducible from the discretion vested in the 
trial court in fixing them, and the better opportunity of 
that court to exercise that discretion from its greater 
intimacy with the details of the pleadings, SS and 
orders in the case." - 265 U.S. 78, 82 


: 
The reasoning of Moran and Newton is in no sense invalidated here 


merely because Appellants cloaked what is no more than an "abuse of 


c A. B. Dick v. Marr, 197 F.2d 498 (2d Cir. 1952), cert.den. 344 U.S. 378, reh. 
den. 344 U.S. 905; The James McWilliams, 49 F.2d 1026 (2d Cir. 1931), and cf. 
Williams v. Sawyer Bros., Inc., 51 F.2d 1004 (2d Cir. 1931), noting that the rule 
appliesp in McWilliams although abuse by the District Court was "clear"; Chal- 
lenger, Inc. v. Durno, 245 F.2d 812 (5th Cir. 1957), and McWilliams Dredging Co., 
et_al. v. Dept. of Highways of Louisiana, 187 F.2d 61 (5th Cir. 1951); Howard v. Wil- 
bur, et al., 166 F.2d 884 (6th Cir. 1948); Barnes Co.., et al. v. International Har-_ 
vester Co., et al., 145 F.2d 915 (7th Cir. 1945), cert.den. 324 U.S. 850; Walker v. 
Lee, et al., 71 F.2d 622 (9th Cir. 1934); United States v. Knowles Estate, et >, et al., 
58 F.2d 718 (9th Cir. 1932); Andersen, Meyer & Co. v. Fur and Wool Trading Co., 
Ltd., 14 F.2d 586 (9th Cir. 1926); and see also United States v. Arizona Canning 
Co., 212 F.2d 532 (10th Cir. 1954); cf. Cold Metal Process C Company, et al. v. Re- 
public Steel Corp., 233 F.2d 828 (6th Cir. 1956), cert. den. 352 S. 891. 


discretion" case in the transparent wrapping of a "legal power" argu- 
ment. See fn.6, supra, and especially Challenger, Inc. v. Durno, and 
A.B. Dick v. Marr. 


The propriety of dismissal here is apparent. The proceedings be- 
low were protracted and complex. Even if the cold, voluminous formal 
record below were the exclusive source of the factors that the Trial 
Judge could properly have weighed in reaching his decision on costs, it 
would be inappropriate and impractical for this Court to join in the par- 
ties’ search of that record for factors favoring one party or the other. 
As the Supreme Court pointed out in Newton, trial courts have the 
peculiar advantage of a first-hand intimacy with the record. They pos- 
sess, moreover, a familiarity with factors dehors the record, but never- 
theless pertinent to the exercise of an equitable discretion, which this 


Court does not and can not have. 


There have been before this Court, to date, five separate attempts 
by Appellants, or by their co-defendants below, to obtain review of some 
aspect of the District Court's treatment of the case below, and aspects 
of this litigation have twice been presented to the Supreme Court” The 
litigation will finally terminate if this appeal is dismissed or the cost 
action of the District Court is sustained. But a decision by this Court 
that the District Court abused its discretion in allocating costs as it did 
would create a virtual certainty of further litigation on this ancillary 
matter in the District Court, and quite probably again before this Court; 
perhaps repeatedly. Even if this Court could properly direct the Dis- 
trict Court to compel Riss to pay all of the costs of the five Appellants, 
the nature and scope of the case would necessarily leave a broad area 


" Atlantic Coast Line RR Co., et al. v. Riss, 105 App-D.C. 380, 267 F.2d 657 
(1958) and 267 F.2d 658 (1958); 105 App.D.C. 382, 267 F.2d 659 (1959); Atlantic 
Coast_Line RR Co. v. Riss, 361 U.S. 804 (1959) (motion for leave to file pet. for 
cert. den.); Atchison, Topeka & S.F. Ry. Co. v. Riss, App.D.C. No. 15,476 (order 
entered March 7, 1960); AWR, et al. v. Riss, 112 App.D.C. 49, 299 F.2d 133 (1962), 
cert.den. (petition by Riss) 370 U.S. 916. 
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for disagreement as to the precise expenditures that should, or could 
legally, be treated as taxable costs; disagreements that would not be 
resolved by the Clerk of the District Court or, ultimately, by that Court 


itself. | 
| 


All of the foregoing factors suggest the practical wisdom of the 
application here of the rule against entertaining appeals such as this. 
| 


| 
III. Appellants Have In Any Event Failed To Make Any 
Showing That They Are Entitled To The Relief They Seek 
| 


Even if this Court were to conclude that consideration of the 
merits of Appellants' case were warranted, they have provided this 
Court with no basis on which it could grant the relief they request. 


Appellants seek, as the only meaningful relief they could hope to 
obtain from this Court, not a remand for peconsidecsten by the Dis- 
trict Court, but reversal with directions for entry of a cost judgment for 
them. In support of their appeal Appellants have brought to this Court a 
bare claim of an abuse of discretion below. The sole basis for their 
claim that the Trial Court abused its discretion is simply that they 
avoided liability in the principal case below. They rely upon the opinion 
of the Court of Appeals for the Sixth Circuit in Lichter Foundation, Inc. 
v. Welch, 269 F.2d 142 (1959), for the argument (Appellants Brief, p. 15) 
that Riss must sustain some sort of burden of proof before this Court 
to overcome a "presumption" in favor of an award of costs to them. 


The language of Lichter on which Appellants rely was taken out of 
the context of that opinion's discussion of the trial court function in 


8 the Court below would have the problem not merely of deciding, generally, 
what kinds of costs are taxable against Riss, but it must determine what propor- 
tion of the total taxable costs of the entire litigation (which began with 90 defend- 
ants, 62 remaining in the case until just before trial and 28 actually tried) 
not attributable to counterclaims, are to be paid over to the five: openants: 
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awarding costs.? 


Although its terminology imprecisely suggests require- 
ments of formal proof in cost matters, Lichter indicates only that the 
losing party has the argumentative onus of persuading the trial judge, on 
the basis of facts necessarily already before him, that costs should not 


be taxed against it. 


But the issue here is not whether Riss has shown this Court "why 
it should be excused from the normal burdens of an unsuccessful litigant" 
(Appellants Brief, p. 17). In so far as it was unsuccessful, that was the 
burden Riss sustained to the satisfaction of the Court below. By the na- 
ture of the relief they seek, Appellants now have a burden they prefer 
neither to recognize nor to assume — the burden of showing that no view 
of the case below would have warranted denial of costs to them. Even 
the fragmentary record they have presented to this Court, in the form of 
the Joint Appendix created for an entirely different purpose, precludes 
any such conclusion., Appellants implicitly recognize that deficiency in 
their case by repetitive emphasis upon the lack of a statement by the 
Trial Judge of the precise reasons that moved him to decide as he did. 
The absence of such a statement, however, does not relieve Appellants 
of the requirement of showing the absence of any ground on which that 
decision could have been based. The very cases upon which they rely 
are among those that suggest precisely why they have not made, and can 
not make, that showing. 


The Court pointed out in Lichter that an exercise of the equitable 
discretion granted by Rule 54(d) was warranted: 
"...where the amount of taxable costs actually expended 


were unnecessary or unreasonably large under the cir- 
cumstances, where the denial of costs was in the nature 


2 Lichter was an appeal that raised issues both of legal power and abuse of 
discretion, although it ultimately appeared on appeal that the "power" issue was 
not controlling. The case was decided on the issue of abuse of discretion. The 
Court of Appeals for the Sixth Circuit has displayed some ambivalence over the 
years in applying the rule discussed in the preceding section of this brief. Com- 
pare Lichter with, e.g., Howard v. Wilbur, fn. 6, supra. 
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of a penalty for injecting unmeritorious issues into 
the case or unnecessarily prolonging the trial of the 
case, or where the judgment recovered was insignif- 
icant in comparison to the amount sought and actu- 
ally amounted to a victory for the defendant... ;" - 
269 F.2d 142, 146 


That Court said, in Chicago Sugar Co. v. American Refining Co., 
176 F.2d 1 (1949), on which Appellants also rely: 


"As we understand it, the denial of costs to the pre- 
vailing party or the assessment of partial costs 
against him is in the nature of a penalty for some 
defection on his part in the course of the litigation 
as, for example, by calling unnecessary witnesses, 
bringing in unnecessary issues or otherwise en- 
cumbering the record, or by delaying in raising 
objection fatal to the plaintiff's case." - 176 F.2d 1, 
11 


The Sixth Circuit noted in other cases that denial of ‘costs to the 


prevailing party is not an abuse of discretion where it was the fault of 
both parties that their "relationship [deteriorated] into prolonged, bur- 
densome and costly controversy," and where the successful defendant 
had prevailed on one, but not others, of the issues raised in its defense. 
National Transformer Corp., et al. v. France Mfg. Co., 215 F.2d 343 
(1954); Cold Metal Process Co., et al. v. Republic Steel Corp., 233 F.2d 
828 (1956), cert. den. 352 U.S. 891. | 


The factors discussed in those cases are, by their very nature, 
not entirely susceptible of identification in the cold paper record on ap- 
peal. These were the kinds of factors Riss urged upon the Court below 
as bases for the exercise of its discretion — the kinds of considerations, 
discussed in the Newton case, which commend the disposition of cost 
issues to the broad equitable discretion of the trial court. So far as 
those considerations are identifiable, that fraction of the formal record 
before this Court serves to destroy rather than to create the basis for 
the relief Appellants seek. 
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Appellants present a record of a case terminating in a jury ver- 
dict "For Plaintiff,’ but awarding no damages; a verdict requiring the 
entry of judgment for these Appellants, but a verdict which, this Court 
said, "plainly meant that [these five Appellants] had conspired" against 
Riss;9 299 F.2d 133, 135. It held that the jury had found these Appel- 
lants had violated the law, as charged, although they had not inflicted 
upon Riss the measurable damage they had intended. This is the kind 
of consideration that warrants an exercise of discretion in cost alloca- 
tions; see cases cited in footnote 5, supra; and Cold Metal Process Co., 
etal. v. Republic Steel Corp., p. 15, supra. 


They present a.record of a suit involving dozens of counterclaims 
against Riss, 12 of which went to trial, involving millions of dollars in 
potential liability to Riss; every one of which Riss succeeded in having 
disposed of favorably to it (Appendix, p. 20, Appellants Brief; and see 
pp. 2-5, supra). This is the kind of consideration that warrants an exer- 
cise of discretion in cost allocations; Srybnik v. Epstein, 230 F.2d 683 
(2d Cir. 1956); National Transformer Corp., et al. v. France Mfg. Co., 
supra, p. 15; and see Brunswick-Balke-Collender Co. v. American 
Bowling & Billiard Corp., 150 F.2d 69 (2d Cir. 1945), cert.den. 326 U.S. 
757. 


They present a record showing numerous dilatory motions, in the 
Trial Court, in this Court, and ultimately in the Supreme Court, to put 


off a trial of this case. See Atchison, Topeka & Santa Fe Ry. Co., et al. 
v. Riss & Co., Inc., App. D.C. No. 15,476, Order entered December 23, 


10, ppellants erroneously argue that Riss's charges, as tried, did not state a 
claim on which relief could have been granted (App. Br., p. 17). Neither this 
Court's opinion nor the Supreme Court's opinion in ERPC v. Noerr, supra, p. 2, 
can be distorted to sustain the proposition that allegation of a conspiracy to 
eliminate competition, and to monopolize, utilizing and consummated by con- 
certed predatory price cuts, would not state a Sherman Act violation. This Court 
did conclude that the Trial Court's Sherman Act instructions were erroneous. 
But if that had been the ‘sole holding of this Court, Appellants would have been 
faced with a new trial, not a favorable judgment on which to base a claim for 
costs. 
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1959; J.A. 415-418; and footnote 2, supra. This is the kind of consider- 
ation that warrants the exercise of discretion in cost allocations; Cold 
Metal Process Co., et al. v. Republic Steel Corp., supra, p. 15; National 
Transformer Corp., et al. v. France Mfg. Co., supra, p. 15 ; Jones v. 
Schellenberger, 225 F.2d 784 (7th Cir. 1955), cert. den. 350 U.S. 989. 


They present a record of introduction of voluminous evidence at 
trial for the admitted purpose of proving facts long since conceded by 
Riss in pretrial admissions.! This is the kind of consideration that 
warrants the exercise of discretion in cost allocations; see cases cited 


above. 


All of the Appellants were participants in these activities, although 
each was admittedly not a direct participant in every one of the various 
activities that support the Trial Judge's action in issue here. But it is 
clear that one defendant's success in delaying trial equally benefited 
its co-defendants; that all trial defendants, including Appellants, had the 
benefit of the objections of each; that the defense to Riss's overall proof 
of conspiracy, of injury, and of damages was a common undertaking for 
all of the defendants, where liability, if established, would have been 
joint and several. It is perfectly apparent, asa practical matter, that 
all non-counterclaiming defendants anticipated appreciable prejudice to 
Riss, and benefits to themselves, if the Pennsylvania and other co- 
defendant counterclaimants had had the opportunity, and had succeeded 
in their efforts, to convince the jury also trying Riss's complaint case 
that Riss was unlawfully injuring them by its violations of the Interstate 
Commerce Act and by its own participation in a conspiracy in violation 
of the antitrust laws. | 


| 
Bringing that kind of record here, they ask this Court to rule that, 
as a matter of law, no proper basis existed for the Trial Court's 


11 £.g., compare Riss Answer H-41, J.A. 2390, with J.A. 2134; compare Riss 
Answers D-14-F, G, and H-38, J.A. 2886, 2888, with testimony of E. H. Burgess, 
J.A. 1795 et seq., and J.A. 4179-4182. 
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refusal to compel Riss to pay their costs in addition to its own. But the 
factors revealed by the very record on which Appellants rely preclude 
such a ruling. They suggest, rather, the wisdom of the rule against ap- 
pellate courts embroiling themselves in appeals of this nature. 


CONCLUSION 


On the basis of all of the foregoing arguments, this appeal should 
be dismissed, or, in the alternative, the challenged Order of the District 


Court should be sustained. 
Respectfully submitted, 
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SECTION 11-1517 OF THE DISTRICT 
OF COLUMBIA CODE REQUIRES THAT 
APPELLANTS BE AWARDED THEIR COSTS BELOW 


In the District Court, Riss urged that court to adhere 
to the position that, despite the provisions of D. C. Code, 
§ 11-1517, it had discretion to deny appellants their costs 
in this proceeding, a position which the court had adopted 
in denying costs to the prevailing defendants on the jury’s 
second verdict at the trial (App., 18-19). Having succeeded 
in persuading the District Court to readopt its prior memo- 
randum decision (App., 23-29), Riss has now abandoned 
both of the grounds relied upon by the District Court in 
reaching that decision. 
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Riss has not attempted to defend the District Court’s 
position that Section 11-1517 has been repealed by “usage 
or implication,” apparently recognizing the fallacy of that 
conclusion in the light of District of Columbia v. Thompson 
Co., 346 U.S. 100. Nor has Riss attempted to argue, as 
the District Court decided, that despite the plain language 
in Rule 81(e) to the contrary, a statute applicable locally 
in the District of Columbia is not a “statute of the United 
States” within the meaning of Rule 54(d). Although this 
latter determination was the sole foundation for the 
District Court’s conclusion that Section 11-1517 was in- 
applicable because “inconsistent with” Rule 54(d), Riss 
apparently wants no part of it now. 


Riss, instead, now takes the position generally adopted 
by a litigant benefiting from an indefensible lower court 
decision; it seeks to persuade this Court that the Dis- 
trict Court was right, even though its reasoning was wrong. 
Riss’s new arguments, however, are equally erroneous. 


Riss’s present position is that Section 11-1517 is in- 
applicable because 23 Henry VIII, c. 15, § 1(1513), from 
which the section stems, is not itself a “statute of the United 
States.” It bases this conclusion on language in this Court’s 
opinion in Manoukian v. Tomasian, 99 App. D.C. 57, 237 
F.2d 211 (1956), cert. denied, 352 U.S. 1026. 


In the Manoukian case, this Court was construing the 
provisions of Sections 19-104 and 19-105 of the D.C. Code, 
which were derived from the statute of 25 Geo. Il, ¢. 6, §§ 
1, 7 (1752), and, like the statute in question here, were con- 
tinued in force in the District of Columbia by virtue of the 
Act of March 2, 1901, 31 Stat. 1189, D.C. Code § 49-301 
(237 F.2d at 213, 214). This Court determined that, as 
a matter of statutory construction, these Code provisions 
did not preclude a witness-legatee who was also an heir at 
law from testifying to the execution of a will and also tak- 
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ing his devise in an amount no larger than his intestate 
share. 


Having disposed of the case on that basis, the Court then 
asserted that the same result could be reached on the basis 
of an argument that the British statutes, adopted for the 
District of Columbia by the Act of March 3, 1901, were in 
force in the District as a part of the common law, rather 
than as statutory law, and, therefore, were subject to 
judicial revision. 

This secondary argument is unsound. While it is per- 
fectly true that in many jurisdictions, pre-Revolutionary 
British statutes were continued in force solely by judicial 
application of their terms, and thus became a part of the 
common law of those jurisdictions, British statutes speci- 
fically adopted by legislative action became statutory law 
of the jurisdiction so adopting them. This distinction was 
implicitly recognized in Bogardus v. Trinity Church, N. Y. 
Ch. 1833, 4 Paige 178, 198, aff’d N. Y. Ct. of Errors, 1835, 
15 Wend. 111, in the very language quoted from it by this 
Court in Manoukian (237 F.2d at 215): 


“The statute law of the mother country, therefore, 
when introduced into the colony of New York, by com- 
mon consent, because it was applicable to the colonists 
in their new situation, and not by legislative enactment, 
became a part of the common law of this province.” 
(Emphasis supplied.) 


The Supreme Court stated in Kendall v. United States, 
37 U.S. 522, at 624: 


“It was not an uncommon course of legislation in the 
states at an early day, to adopt by reference, British 
statutes; and this has been the course of legislation by 
Congress in many instances where state practice and 
state process has been adopted. * * * In the case of 
Cathcart v. Robinson, 5 Pet. 280 [30 U.S. 264, 279], the 
court in speaking of the adoption of certain English 
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statutes, say, by adopting them, they become our own 
as entirely as if they had been enacted by the legisla- 
ture.” 


The principle there declared—that a statute adopted by 
reference by legislative action becomes a part of the statu- 
tory law in the same manner as if the legislature had reen- 
acted its terms—has been followed consistently by the Fed- 
eral courts. See, e.g., Engel v. Davenport, 271 U.S. 33, 38; 
Panama Railroad Co. v. Johnson, 264 U.S. 375, 391-92; 
Young v. United States, 178 F.2d 78, 80 (9 Cir., 1950), cert. 
denied, 339 U.S. 913; Yarborough v. United States, 230 F.2d 
56, 60 (4 Cir., 1956). 


Thus, when in the Act of March 3, 1901, Congress adopted 
by reference “all British statutes in force in Maryland on 
February 27,. 1801,” Congress incorporated into that Act 
of Congress and made a part of it, as if set forth in full, 
the provisions of those statutes so described. 


In reaching the contrary conclusion in the Manoukian 
case, this Court relied, in part, on a sentence from Bank 
of Columbia v. Okley, 17 U.S. 234, to the effect that the 
British laws adopted for the District of Columbia had only 
“that force which they previously had in this tract of ter- 
ritory under the laws of Maryland” (237 F.2d at 214). 
The Bank of Columbia decision, however, does not support 
this Court’s position. In the first instance, the Bank of 
Columbia case dealt not with the question whether such 
statutes were “in force” as common law or as statutory 
law, but with the question of whether a law of Maryland 
which was void there on February 27, 1801, because uncon- 
stitutional, became enforceable in the District, as “reen- 
acted” by the Act of 1801, adopting Maryland laws. In 
short, the question was whether an unconstitutional Mary- 
land law could be deemed “in force” in Maryland at all, and 
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not in what character it was in force in the District of 
Columbia. In the second instance, even if the Bank of 
Columbia case could be taken to stand for the proposition 
that the laws adopted from Maryland for the District 
assumed the same character in the District as they had in 
Maryland, under the principle of Kendall v. United States, 
37 U.S. 522, 624, the British statutes adopted from Mary- 
land were statutory law in Maryland, and not common law. 


As this Court correctly recited in its Manoukian opinion 
(237 F.2d at 214), the British statutes carried into the 
District of Columbia by the Act of March 3, 1901, were 
adopted in Maryland by that State’s original Declaration 
of Rights in 1776. The Declaration of Rights was itself, 
however, a legislative act, and, by incorporating these Bri- 
tish statutes by reference, gave them the status of statutory 
law in Maryland. As the Court stated in Burdick v. Bur- 
dick, 33 F.Supp. 921, 925 (D.D.C., 1940), rev’d in part, sub 
nom. Gertman v. Burdick, 75 App. D.C. 48, 123 F.2d 924 
(1941) : 


“Of course, no British statutes were ‘in force’ in 
Maryland in 1801 nor had any been in force, literally 
or legally speaking, since 1783, the date of the treaty 
establishing the independence of the Colonies, or prob- 
ably since 1776 when the Colonies declared their inde- 
pendence, but by the Maryland Declaration of Rights 
of 1776 the Maryland inhabitants were entitled to the 
benefit of English statutes found applicable to their 
circumstances and introduced, used and practiced by 
their courts. This was a simple verbal expedient for 
the retention of the statutory law as it was unless and 
until amended by the Legislature of Maryland.” (Em- 
phasis supplied.) 


In stating that the British statutes adopted for the 
District of Columbia by the Act of March 3, 1901, are in 
effect as common, rather than statutory, law, this Court’s 
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Manoukian opinion is also contrary to another fundamental 
principle of statutory construction. If the British statutes 
in force in Maryland on February 27, 1801, were simply a 
a part of the common law, ,and if Congress intended these 
statutes to be in effect in the District as part of the com- 
mon law, the words in the Act of March 3, 1901, “all British 
statutes in force in Maryland on February 27, 1801” were 
mere surplusage, since Congress, by the Act, also continued 
in force “the common law.” Courts, however, are not to 
conclude that the legislature has expressed itself tauto- 
logically unless that conclusion is inescapable. Emery Bird 
Thayer Dry Goods Co. v. Williams, 98 F. 2a 166, 172 (8 
Cir., 1938), reheard, 107 F. 2d 965, cert. denied, 309 U.S. 
655; Consolidated Flower Ship. v. CAB, 205 F. 2a 449 (9 
Cir., 1953): De Soto Securities Co. v. Commissioner of 
Internal Revenue, 235 F. 2d 409, 411 (7 Cir. 1956); 82 
C.J.S., Statutes, § 343. 


There is certainly no necessity to conclude here that 
Congress had no purpose in specifically declaring that “all 
British statutes in force in Maryland on February 27, 1801” 
were to continue in force in the District of Columbia. 
Whether the inclusion of this phrase be deemed a recogni- 
tion of the fact that these British statutes were statutory 
law in Maryland, or an expression of intent that, regard- 
less of their status in Maryland, they were to be statutory 
law in the District of Columbia, the effect of the words, 
under the controlling principles of law, was the adoption 
of the terms of these British statutes as statutory law of 
the District.* 


As defendants made plain at page 13 of their brief, their 


* The distinction between the “common law” adopted by the Act 
of March 3, 1901, and the British statutes adopted by that Act has 
been recognized by this Court in Linkins v. Protestant Episcopal 
Cathedral Found., 87 App. D.C. 351, 187 F.2d 357, 360 (1960), 
and even in Gertman vy. Burdick, 75 App. D.C. 48, 123 F.2d 
924 (1941), which was decided on the determination that there 
was no statute on the subject under consideration. 
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contention that the District Court was precluded from 
denying them their costs, as a matter of law, by an “express 
provision” of “a statute of the United States,” rests on the 
Act of March 3, 1901, 31 Stat. 1189, ¢. 854, ¢ 1, D.C. Code, 
§ 49-301. It is this Act of Congress, not an Act of Parlia- 
ment, upon which defendants base their claim. The Act of 
Parliament, codified in Section 11-1517 of the D.C. Code, 
is relevant solely because, by reference, its terms have be- 
come the “express terms” of the Act of March 3, 1901, 
which oust the District Court of discretion with respect to 
costs in the circumstances of this case. Silverman v. Central 
Amusement Co., 49 F. Supp. 364 (D.D.C., 1943). 


I. 


THIS COURT CAN AND SHOULD REVIEW THE 
DISTRICT COURT’S EXERCISE OF A DIS- 
CRETIONARY POWER TO DETERMINE WHETHER 
THE DISTRICT COURT ABUSED ITS DISCRETION 


As the foregoing discussion demonstrates, appellants’ 
primary contention on this appeal is that the award to 
them of their costs in the court below was made mandatory 
by the terms of Section 11-1517 of the D.C. Code, and that 
the District Court’s denial of those costs was an error of 
law which this Court can and should correct. 


Riss apparently concedes that the issues raised by that 
contention are a proper subject for appeal. 


Appellants have also contended, alternatively, that if for 
any reason, this Court should determine that Section 
11-1517 is not controlling, and that the award of costs 
rested in the District Court’s discretion, the District Court 
abused its discretion in denying costs in the circumstances 
of this case. 


Riss contends that this Court may not review the ques- 
tion of whether the District Court abused its discretion in 
denying costs. 
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In support of this contention, Riss relies upon cases 
from this and other circuits which stand for no more than 
the proposition that, absent a challenge to the legal power 
of the court or a contention that there has been an abuse 
of discretion, an appellate court will not entertain an 
appeal relating solely to costs.* 6 Moore’s Federal Prac- 
tice 1 54.70 [5], p. 1309. This, of course, is the same rule 
generally applied to the review of any action committed to 
the discretion of the trial court. 


The discretion with respect to costs conferred upon the 
trial court by Rule 54(d) is a judicial discretion, not an 
arbitrary one. Cf. National Ben. Life Ins. Co. v. Shaw- 
Walker Co., 71 App. D.C. 276, 111 F.2d 497 (1940), cert. 
denied, 311 U.S. 673. Clearly, the exercise of such discre- 
tion is subject to review for abuse: 


“If the discretion involved is not an arbitrary, abso- 
lute one, but a judicial discretion which must be exer- 
cised within legal lines in accordance with fixed prin- 
ciples of law, its exercise is subject to review for plain 
abuse resulting in prejudice to the complaining party 
....” 5A C. J.8., Appeal and Error, § 1583, pp. 27-28. 


“An exercise of discretion by the trial court with 
respect to costs, allowances, or fees is subject to re- 
view and correction only if abuse of discretion is 
clearly shown.” 5A C. J. S., Appeal and Error, § 1636, 
p. 188. 


* Two decisions of the Second Circuit cited by plaintiff (New 
Jersey Shipbuilding Co. v. James McWilliams Blue Line, 49 F.2d 
1026 (1931) and Williams v. Sawyer Bros., 51 F.2d 1004 (1931) ) 
and two in the Ninth (United States v. Knowles’ Estate, 58 F.2d 
718 (1932) and Walker v. Lee, 71 F.2d 622 (1934)) do indicate 
that an abuse of discretion in awarding or denying costs is not 
reviewable on appeal. Both the Second and Ninth Circuits have 
abandoned this extreme position, however. Harris v. Twentieth 
Century-Fox Co., 189 F.2d 571, 572, n. 1 (2 Cir., 1943); Kemart 
Corp. v. Printing Arts Research Laboratories, Inc., 232 F.2d 897 
(9 Cir., 1956). 
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Even in Newton v. Consolidated Gas Co., 265 U.S. 78, upon 

which Riss places particular reliance, the Supreme Court, 

in fact, reviewed the conduct of the trial court in awarding 

costs to determine if there had been an abuse of discretion, 
stating: 

“It is enough, that we may decide this appeal, to hold 

that it was not an abuse of discretion or a violation of 


law for the District Court in the Second Circuit to 
allow the item [as costs].” 265 U.S. at 86. 


This Court regularly reviews the conduct of the District 
Court in exercising discretionary powers to determine if 
there has been an abuse of discretion. E.g., National Ben. 
Life Ins. Co. v. Shaw-Walker Co. 71 App. D.C. 276, 
111 F. 2d 497 (1940), cert. denied, 311 U.S. 673; Davis v. 
Peerless Insurance Co., 103 App. D.C. 127, 255 F.2d 534 
(1958); Somerville v. Capital Transit, 89 App. D.C. 
350, 192 F.2d 413 (1951); De Wagenknecht v. Stinnes, 100 
App. D.C. 156, 243 F.2d 413 (1957), cert. denied, 355 U.S. 
830. Neither logic nor precedent authorizes a different 
course with respect to the discretionary power to grant or 
deny costs conferred upon the District Court by Rule 54(d). 


Ii, 


THERE ARE NO FACTS WHICH JUSTIFY 
A DENIAL OF COSTS TO APPELLANTS 


Appellants contend that, if the trial court had discretion 
with respect to an award of costs, it abused that discretion 
in denying them their costs. As this Court has stated: 


“Abuse is ordinarily established by showing that the 
trial court acted without authority, .. . for an erroneous 
reason, . . . or arbitrarily and without justification in 
light of all the circumstances as shown by a review of 
the record as a whole. . . .” Somerville v. Capital Tran- 
sit, 89 App. D.C. 350, 192 F.2d 413 (1951). 
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“. .. the exercise of the trial court’s discretion . . . be- 
comes arbitrary if that discretion has been exercised 
for an erroneous reason.” Davis v. Peerless Insurance 
Co., 103 App. D.C. 127, 255 F.2d 534, 536 (1958) ; 
National Ben. Life Ins. Co. v. Shaw-Walker Co., 71 
App. D.C. 276, 111 F.2d 497 (1940), cert. denied, 311 
US. 673. 


As the cases quoted by plaintiff at pages 14 and 15 of its 
brief demonstrate, under Rule 54(d), the denial of costs to 
the prevailing party “is in the nature of a penalty for some 
defection on his part in the course of the litigation.” Chi- 
cago Sugar Co. v. American Sugar Refining Co., 176 F.2d 1, 
11 (7 Cir., 1949); Lichter Foundation, Inc. v. Welch, 269 
F.2d 142, 146 (6 Cir., 1959). 


Riss has again attempted, as it did in the court below, 
to justify the denial of costs on the basis of reckless charges 
that appellants’ counsel, and counsel for other successful 
defendants, were guilty of improprieties in presenting their 
case in the trial court and in seeking the aid of this Court 
in reviewing decisions made in the trial court which they 
deemed erroneous. As the trial court found, however, these 
charges have no substance. At the hearing on costs, counsel 
arguing for appellants brought these charges to the atten- 
tion of the trial judge, and stated: 


“Now, furthermore, the denial of costs on the ground 
that I and others of defense counsel abused the process 
of the Court runs squarely contrary to what Your 
Honor was good enough to say at various times during 
the trial, about how the trial was being conducted. And 
I want to take pride in reading this passage from what 
Your Honor said at the end of the trial just before you 
instructed the jury: 


“<*The Court at this time wishes to formally ex- 
tend its compliments to the able counsel on both 
sides for the manner in which they have conducted 
themselves and to thank them for the continued 
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cooperation which they have shown to the Court 
during the many days of trial and the many con- 
ferences and proceedings prior to trial.’ ” 


The trial judge responded to this by stating: 


“I might say, I still feel the same way about it.” 
(App., pp. 12-13.) 


It is thus apparent that Riss’s charges played no part 
in the decision of the District Court, and can play no part 
in this Court’s decision: 


“Where the exercise of discretion is under review, 
we must pass judgment on what the trial judge said 
were his reasons, .. . To uphold an exercise of the 
trial court’s discretion on grounds not relied upon by 
that court is for us to exercise our own discretion in 
the matter. .. — a role not assigned to the appellate 
court.” Carbo v. United States, 288 F. 2d 282 (9 Cir., 
1961). 


The District Court, in denying costs, stated no more than 
that it believed it had discretion to do so, and, therefore, 
would (App. 24). Plainly, it had rejected the grounds now 
urged by Riss. Insofar as can be ascertained from the 
court’s statements, the sole factor it considered was that 
it had not allowed Riss costs with respect to certain coun- 
terclaims dismissed on the pleadings or disposed of on 
motion for summary judgment, without trial (App. 14-15). 


This fact certainly cannot justify the imposition of a 
penalty on these appellants. Four of the appellants, AWR, 
ERPC, TEA, and Byoir, were not parties to these counter- 
claims; and, even though PRR was an unsuccessful counter- 
claimant, it needs no extensive argument to demonstrate 
the distinction between the denial of costs to one who pre- 
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vails without trial, and the denial of costs to one who has 
been subjected to a ten-month jury trial before securing 
vindication. 

Whether the District Court acted to deny costs because 
it believed that its discretion was absolute, and not judi- 
cial, or simply in the interest of “consistency,” the denial 
of costs on either of these grounds was an abuse of dis- 
cretion. Since the District Court has already rejected 
Riss’s arguments that appellants’ trial conduct would 
justify penalizing appellants, there are no circumstances 
in this case which justify a denial of costs. 


CONCLUSION 


Whether as a matter of law, or a matter of discretion, 
appellants are entitled to an award of costs below. 
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